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Title IX Policy

UN IVERSITY PO |_ I c I ES Interpersonal Violence and

Sexual Misconduct Policy




REFRESHER: WHAT IS TITLE IX?

Title IX is a federal law that prohibits discrimination based on
sex in educational programs and activities

Prohibited conduct under Title IX includes sexual assault, sexual
harassment, and other forms of nonconsensual sexual conduct

ﬁ\ Title IX protects both males AND females




** The Title IX Policy applies only to incidents that occur within a University

program or activity.

** However, the University’s Interpersonal Violence and Sexual Misconduct

(IVSM) Policy applies to incidents that occur outside of a University program
or activity or incidents that are not protected under Title IX.

JURISDICTION




WHAT IS PROHIBITED AT THE UNIVERSITY OF
MISSISSIPPI?

** Sexual harassment
** Sexual assault

¢ Relationship violence
“» Stalking

“» Sexual exploitation

+* Retaliation



“* An employee of the University conditioning the
provision of an aid, benefit, or service of the

University on an individual’s participation in
S EX U A |_ unwelcome sexual conduct; or

H A RA S S M E NT % Unwelcome sexual conduct determined by a

reasonable person to be so severe, pervasive, and
objectively offensive that it effectively denies a
person equal access to an educational program
or activity of the University.

L)
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EFFECTIVE
CONSENT

An affirmative agreement—through clear actions or
words—to engage in sexual activity

The person giving the consent must act freely, voluntarily,
and with an understanding of his or her actions when
giving consent.

Nonconsensual sexual activity requires a showing that a
participant knew or reasonably should have known that
the other party did not consent to the sexual activity.

A person who is incapacitated—unconscious, unaware,
or otherwise physically helpless—cannot give effective
consent to sexual activity.

= Someone is incapacitated when he or she engages
in sexual activity and cannot understand or
appreciate who, what, when, where why or how,
with respect to the sexual interaction.



MORE ABOUT
CONSENT

** Consent must be present throughout the sexual activity.

% Consent can be withdrawn by any participant at any
time during the sexual activity.

= A participant to sexual activity can revoke consent
through actions, conduct, or behavior that
communicates that he or she no longer wishes to
continue the existing sexual activity.

®= Once consent is withdrawn, the sexual activity must
cease immediately.

** Although consent can be non-verbal (e.g. nodding),
consent should never be assumed or inferred from
silence, passiveness, or a lack of resistance.

= A lack of protest or the failure to resist does not
constitute consent.



DATING AND
DOMESTIC

Physical violence committed against a partner
in an intfimate relationship

VIOLENCE




% Stalking is a course of conduct directed at a
specific person that would cause a
reasonable person to:

STALK I N G = Fear for his or her safety or the safety of

others; or

= Suffer substantial emotional distress.




SEXUAL

EXPLOITATION

Non-consensual videotaping, audiotaping, or
photographing of sexual activity even if the
sexual act is consensual;

Non-consensual posting, publishing, sharing, or
displaying photo, audio, or video of sexual
activity even if the activity was originally
recorded with effective consent;

Voyeurism, which occurs when one individual
engages in secretive observation of another for
personal sexual pleasure; or

Any disrobing of another or exposure to another
without effective consent.
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AMNESTY

% Students will not be in trouble under the drug and
alcohol policy for voluntary personal use of alcohol
or drugs.

= Applies to all parties, including potential
witnesses

" May be required to undergo alcohol or drug
education

= Amnesty is intended to encourage students to
come forward in reporting or responding to an
incident of sexual misconduct.



RETALIATION

The University prohibits retaliation due to reporting
a conduct violation, participating or cooperating in
an investigation, or pursuing legal action.

The University defines retaliation as any adverse
action, including intimidation, taken against an
individual who has participated in any manner in

an investigation, proceeding, or hearing under its
policies and procedures.

= Applies to all parties, including potential
witnesses



The Basics

BEI N G AN A DV I S O R Being an Advisor Compared to

Other Roles




THE BASICS
OF BEING AN ADVISOR




THE BASICS OF BEING AN ADVISOR

¢ Both parties have the right to have an advisor of their choice,
who may be, but is not required to be, an attorney, present
throughout the entire grievance process.

“* At any time during the grievance process, both parties may
choose their own advisors or may request that the University

provide them an advisor at no cost or fee.

L)




WHAT DOES AN ADVISOR DO?

** The Advisor for either the complainant or respondent may:

= Accompany the party to any meeting or proceeding during the grievance
process;

=  Assist the party with the gathering of evidence during the investigation;

= Assist the party with inspecting and reviewing evidence gathered by the
Investigator;

= Be asked by the party to assist in making written responses to the
information gathered throughout the investigative process;

= Attend the live hearing and, for Title IX cases, conduct cross-examination,
orally and in real time; and

= Be asked by the respective party to assist in submitting a written statement in
support of, or challenging, the outcome of the live hearing, if necessary.




THE MAIN ROLE The main role of an Advisor is to advise parties
OF AN A DVISOR about the University process.




BEING AN ADVISOR
COMPARED TO OTHER ROLES




DIFFERENCES BETWEEN AN ADVISOR
AND AN ATTORNEY

** Being an Advisor is not the same as being an attorney.

** The role of an Advisor is only to advise a student as they navigate
through the grievance process.

= ldeally, an Advisor helps make the process run smoothly and
manages expectations.

®= Non-lawyers may be advisors.
= An Advisor should only make arguments that are in good faith.

** The student is not an Advisor’s client and Advisors do not have an
attorney-client privilege with a party.




DIFFERENCES BETWEEN AN ADVISOR
AND AN ATTORNEY (CONTINUED)

** An administrative hearing is not the same as a criminal court procedure.

= There is no need to “preserve arguments for the record” in order to
refer to them if an appeal is filed. All hearings are recorded and
may be referred to in any appeal.

** An Adyvisor should advise the student about the University's resources and

encourage them to utilize them. Advocates are here for both the
complainant and the respondent.

The University’s EORC Office simply acts as a neutral and objective fact-
finder. Please be courteous to all involved in the process.




RELEVANCE

** Under our policies, almost all evidence that is relevant will
be permitted in the investigative report and during the live

hearing.

= A piece of evidence or a cross-examination question
is relevant if:

= All

It has any tendency to make a fact more or less
probable than it would be without the evidence;
and

The fact is of consequence in determining the
case.

questions and evidence about prior sexual

behavior or predisposition are irrelevant and
therefore must be excluded from evidence during the
live hearing, unless:

Such evidence is offered to prove that someone
other than the respondent committed the conduct
alleged by the complainant, or

The evidence concerns specific incidents of the
complainant’s sexual behavior with respect to the
respondent and is offered to prove consent.



IF A PARTY DOES * If a party or witness does not submit to cross-

NOT SUBMIT TO examination at the live hearing ONLY under Title
IX, the Independent Decision-Maker must not rely

CROSS' on any statement of that party or witness in
EXAMINATI ON reaching a determination regarding responsibility.

L)

UNDER TITLE IX % This rule DOES NOT apply under the IVSM Policy.




UNIVERSITY ADVOCATES

L)

L)

* The University has two separate advocacy offices on campus, Violence
Intervention and Prevention Services and the UMatter: Student Support
& Advocacy Office, for complainants and respondents, respectively.
Please use them as their support can be helpful.

+* Shelli Poole is the confidential complainant advocate from Violence
Intervention and Prevention Services.

+*  Kimbrlei McCain is the confidential respondent advocate from the
UMatter Office.

+*  University advocates can:
= Have confidential conversations with the respective party,

= Offer emotional support and other resources, and

* Provide accommodations and safety measures.



D I FFEREN CE *¢* The main difference between being an Advisor

and being an advocate is that advocates offer

BE'I'W E E N A N emotional support and other similar resources.

*** Advisors, on the other hand, there to hel
ADVISOR AND individucls navigate and understand  the

AN ADVO CATE grievance process, but they are not meant to

be emotional support for parties.




THE TITLE IX AND [VSM

GRIEVANCE PROCESSES

Filing the Complaint

The Investigation Process

The Resolution of a Complaint
Hearing
Mediation

The Appeal Process




IMPORTANT NOTE

Keep in mind that parties can request an Advisor
from the University at any time during the

process.

Accordingly, the point in the process at which an
Advisor connects with a student may vary
depending upon the case.



PHASE ONE:
FILING THE FORMAL

COMPLAINT




FILING THE COMPLAINT

L)

** Ordinarily, the Office of Equal Opportunity &
Regulatory Compliance (EORC) will receive a
report and will schedule an intake meeting with
the potential complainant.

*%* At the intake meeting, the complainant may file a
formal complaint, which alleges the respondent
committed a Title IX or IVSM Policy violation.

** If what the complainant alleges would constitute
a Title IX or IVSM Policy violation if true, the
complainant is permitted to file a formal
complaint with the University.




*%* The complainant may file the formal complaint and

choose to do their interview at a later time, or they
may choose to have their interview conducted
immediately after the filing of a formal complaint.

L)

= |f the complainant chooses to do their interview

' diatel ft he fili f f |
COMPLAINANT Imme lc:ey“c: er ’rbee iling of « orTl:Je

complaint, will important  for

INTERVIEW complainant’s Advisor to meet with the

complainant separately to hear their story.

= |f the complainant chooses to do their interview
at a later time, and requests an Advisor, the
Investigator will schedule a time to do the
interview with both the complainant and the
complainant’s Advisor present.




L)

L)

*  Upon receipt of a formal complaint, the EORC Office
will provide written notice to the parties of the
allegations contained in the complaint, along with notice
of the University’s grievance procedures.

L)

L)

* The notice of allegations will include sufficient details
about the allegations potentially constituting a policy

N O'I'I CE OF violation and will provide the parties sufficient time to

prepare before any initial interview.

A I_ I_ E G AT I 0 NS % The details in the notice of allegations will include, to the

extent known:

L)

= The identities of the parties involved in the incident,

= The conduct allegedly constituting a policy violation,
and

*= The date and location of the alleged incident.



L)

L)

* The notice of allegations will also specify that the
respondent is presumed not responsible for the

alleged conduct and that a determination
N OTICE OF regarding responsibility is made at the conclusion

ALLEGATIQNS | ™o serievonceproces

*%* If additional allegations are made after the initial

(c 0 N TI N U E D) notice is disseminated, or if new details pertaining

to the allegations are discovered, all known parties
will be given notice of the additional allegations or
the newly discovered details.

L)




PHASE TWO:

THE INVESTIGATION




THE INVESTIGATION

4

The Investigator will attempt to interview the complainant
and the respondent about the alleged incident.

The Investigator will request from both parties any
information and evidence that is directly related to the
allegations under investigation, including the names of
potential witnesses to interview.

The complainant and respondent will be given equal
opportunity to:

= Discuss the allegations under investigation with the
Investigator;

®= Present witnesses during the investigation process,
including fact and expert witnesses; and

= Present other inculpatory and exculpatory evidence.

|

m




THE ROLE OF THE INVESTIGATOR

¢ The role of the Investigator is simply to gather information.

** While gathering information, the Investigator remains
objective. Accordingly, the Investigator:

* Will not make determinations regarding credibility of the
parties or witnesses, and

= Will objectively evaluate evidence.




HAVI N G OTH E RS Both parties will be able to have others present during
any meetings that take place during the investigation
PRES E NT process, which includes an Advisor qnd/or an emotional

support person such as a University advocate.




%* Prior to the completion of the investigative report,
the Investigator will provide both parties an
opportunity to inspect and review evidence that
has been obtained as part of the investigation that
is directly related to the allegations raised in the
formal complaint.

THE DRAFT = To do this, the Investigator will send both

parties a draft of the investigative report.

INVESTI GATIVE = The draft investigative report will contain all

directly related evidence, which includes
REPO RT withess statements and other evidence that has

been collected during the investigation.

L)

L)

* The parties will have ten (10) days under Title IX
and the IVSM Policy to submit a written response to
the draft investigative report, which the
Investigator will consider prior to the completion of
the final investigative report.




RESPONSE TO
THE DRAFT

INVESTIGATIVE
REPORT

L)

L)

Requests for edits or revisions to the statements
and information contained in the investigative
report should center around relevance.

If you submit a request, provide your reasoning
along with the request.

" e.g., “This part of Witness X's statement
should not be included in in the investigative
report as it is not relevant to the allegations.”

The responses can also include:
* Clarifying statements from the parties,

= Requests to interview additional witnesses,
and

=  Submission of additional evidence.



L)

L)

* Once the Investigator has considered the parties’ written
responses, if any, and the investigation process has
concluded, the Investigator will create a final
investigative report that fairly summarizes relevant

evidence.
= The Investigator will work with the Assistant Director
of EORC/Title IX Coordinator to determine what
THE FINAL evidence is relevant and thus included in the final
report.

L)

I N V ESTI G AT I VE % The final investigative report will not contain findings of

fact as to whether a policy violation did or did not occur

but will instead contain a summary of the investigation
REPO RT and all relevant documents submitted by the parties and
witnesses.

L)

* At least ten (10) days under the Title IX Policy or five (5)
days under the IVSM Policy prior to_a hearing, if a
hearing is required or provided, the EORC Office will
send to each party and the party’s Advisor, if any, the
final investigative report in an electronic format or hard

copy.

L)




TIMEFRAMES

Cases will generally be adjudicated within
ninety (?20) business days from the date the
formal complaint is filed.

The Investigator will make every effort to
investigate the allegations raised in the formal
complaint but will not allow speed to interfere
with the quality of the investigation.




** The time required to conduct a thorough and
complete investigation will vary depending upon,
among other things:

" The complexity of the allegations,

'I'IME FOR 'I'HE * The availability or absence of the parties or

witnesses,

INVESTIGATION + The number of witnesses

" The volume of documentary evidence that must
be reviewed or gathered, and

*= Break periods or periods where the University
is either on break or closed.



% The timeframe for the resolution of a formal

complaint may be extended for good cause with
written notice to the parties and an explanation for
the delay.

¢ Good cause includes, but is not limited to,
DEI-AYS IN TIME considerations such as:

FO R G 0 0 D (AU SE * The absence of a party, a party’s Advisor, or a

witness;

L)

L)

= Concurrent law enforcement activity; or

= The need for Ilanguage assistance or
accommodation of a disability.




DUE PROCESS

L)

* Procedural due process of law requires notice and a
meaningful opportunity to be heard.

L)

4

** The Title IX grievance process was designed by the Dept. of
Education to be consistent with the constitutional requirement
of due process.

= The University’s IVSM Policy was modeled under the Title
IX regulations.




PHASE THREE:
RESOLUTION OF A

COMPLAINT




MEDIATION




l THE MEDIATION PROCESS

L)

L)

Mediation is a structured, interactive process where an
impartial third party assists the disputing parties in
resolving a complaint.

*= Mediation will be facilitated by the Director of
EORC, Kimberly DeVries.

The mediation process generally does not result in o
determination regarding the respondent’s responsibility.

During mediation, the parties typically discuss the
grievances, and what each party is hoping to get out of
the mediation process.

Any terms that the parties agree to will be contained in a
mediation agreement and will be binding upon the
parties.




THE MEDIATION
PROCESS (CONTINUED)

At any time prior to the Independent
Decision-Maker reaching a
determination regarding
responsibility, the parties can agree
to participate in mediation.

The mediation process may not
involve a full investigation of
the complainant’s allegations.

Mediation is only available after a
formal complaint has been filed.

Both parties must agree to the
mediation process in writing and
cannot be compelled to participate.




** Before reaching an agreement through mediation,

either party has the right to withdraw from the
mediation process and resume the grievance
process with respect to the formal complaint.

L)

** If, however, the parties reach an agreement during

this process, the terms of the mediation agreement

MORE ABOUT | s memeriatizedin g end il be binding
M E D I ATI 0 N " Violation of the written agreement will result in

the student being charged with Disregard for
University Authority and may result in the
agreement being voided.

L)

L)

L)

* If the parties are unable to reach an agreement
through the informal resolution process, the
investigation and/or adjudication process will
resume.




Once it becomes clear that the Title IX or IVSM
case will proceed to the hearing stage, if a party

IMPO RTANT N OTE has not already requested or secured an Advisor,

the University will appoint that party an Advisor
to work with for purposes of the hearing.



LIVE HEARING




THE PRE-HEARING
CONFERENCE

If the parties have not agreed to mediation, the
matter will be resolved through a live hearing.

Once the final investigative report has been made
available to the parties and their Advisors, the
EORC Office will schedule an individual pre-
hearing conference with both the complainant and
the respondent and their Advisors.

Both parties will also be asked to provide the
names of any witnesses who they anticipate will
participate in the hearing.

Additional meetings with the complainant or
respondent will be scheduled if necessary.



IMPORTANT NOTE

Again, it is possible that the parties will not have
requested an Advisor before it becomes clear
that the case is proceeding to a hearing.

If that is the case, an Advisor’s first time
connecting with a complainant or respondent

may not be until after the pre-hearing
conference.



THE HEARING PROCESS

¢ During the hearing, the complainant and
respondent will have the opportunity to:

= Explain their side of the story,
= Present and challenge evidence, and

= Ask questions of the parties and
witnesses.




SCHEDULING
THE HEARING

The designated Hearing Clerk from the EORC
Office will work with the complainant, respondent,
Advisors,  witnesses, advocates, and the
Independent Decision-Maker to determine the
date and time of the live hearing.



Introductions Overview of Responses to Opening Questioning Questioning Questioning
the Hearing Charges Statements of the of the of the
Rules and from the Complainant Witnesses Respondent
Expectations Respondent Requested
from the (Responsible by the
IDM or Not Complainant

Responsible)

| MAJOR STEPS OF THE LIVE HEARING

Questioning
of the
Witnesses
Requested
by the
Respondent

Closing
Arguments

Outcome
and
Sanctions



HEARING
LOGISTICS

¢ Hearings ordinarily take place in a private
courtroom located at the University’s law school.

= Each party will be given a designated private
room near the hearing room so they will be
able to confer with their Advisor and/or
advocate during breaks.

* With respect to time, hearings generally range
from 3-6 hours depending on the complexity of the
case but may take longer.



THE INDEPENDENT
DECISION-MAKER

The Independent Decision-Maker (IDM) presides
over the hearing and determines the respondent’s
responsibility.

The Independent Decision-Maker operates under
the presumption that the respondent is not
responsible for the alleged conduct until a
determination regarding responsibility is made at
the conclusion of the grievance process.

The IDM is vested with the authority to maintain the
order of the ©parties, participants, and
proceedings.

At the beginning of the hearing, the IDM will give
an overview of the hearing process.



OPENING
STATEMENTS
AND CLOSING
ARGUMENTS

The complainant and the respondent are permitted
to make an opening statement to the IDM at the
beginning of the hearing.

Similarly, both parties are permitted to make a
closing argument to the IDM at the conclusion of
the hearing.

Either party may elect to have their Advisor make
their opening statement, closing argument, or both.

The opening statement and closing argument each
must not exceed ten (10) minutes in length.



IMPORTANT NOTE

Either party may request to not see the other party or
parties during a live hearing. If that is the case, we
must provide that accommodation.

The Hearing Clerk may put up screens in the hearing
room or work out another arrangement to ensure the
parties do not see one another.

Alternatively, at the request of either the complainant
or the respondent, the EORC Office will facilitate the
live hearing with the parties located in separate rooms
with technology enabling the Independent Decision-
Maker and the parties to simultaneously see and hear
the other party or witnesses answering questions.



SECURITY AT THE HEARING

The EORC Office will make
arrangements to have
someone from the University
Policer Department (UPD)
present at all hearings to
ensure the safety, well-being,
and comfort of the hearing
participants.



All evidence presented during the live hearing, as well

RELEVANCE as all questions asked during the cross-examination

portions of the live hearing, must be relevant.




 All  questions and evidence about the
complainant’s sexual behavior or predisposition
are irrelevant and therefore must be excluded

CO M P |_ A I N A N T'S from evidence during the live hearing, unless:

SEXUAI_ = Such evidence about the complainant’s sexual
behavior is offered to prove that someone

BEHAVIOR OR other than the respondent committed the

conduct alleged by the complainant; or

PRED I S P O S I TI 0 N = The evidence concerns specific incidents of the

complainant’s sexual behavior with respect to
the respondent and is offered to prove
consent.




L)

* The Independent Decision-Maker may ask
questions and will permit each party’s Advisor to
ask or submit questions, and follow up questions,

CROSS including those that challenge credibility, but all

questions asked during such cross-examination must

EXAM I N ATI 0 N be relevant.
GEN ERA |. |.Y “ Before a complainant, respondent, or witness
answers a cross-examination or other question, the
Independent Decision-Maker must first determine

whether the question is relevant and will explain
any decision to exclude a question as not relevant.

L)




CROSS Under Title IX, cross-examination at the live
hearing must be conducted directly, orally, and in

EXAMINATI ON real time by the party’s Advisor and never by a

party personally.

UNDER TITLE IX




L)

* Under the IVSM Policy, questions are submitted by the
parties’ Advisors to the IDM prior to the hearing.

<,

= This allows the IDM to make relevancy
determinations ahead of time to increase
efficiency during the hearing.

**  When it is time for a party or witness to be questioned,
c RO SS the IDM will ask those questions that have been
previously submitted by the Advisors that he has

EXAMINATION deemed relevant.

«* For additional questions that were not submitted ahead

UN D ER IVSM of time, the Advisors will also have the opportunity to

submit questions in real time.

= Each party table will be supplied with notecards
and pens. To submit a question in real time, a
party’s Advisor simply has to write the question
down on a notecard and raise their hand, and an
EORC staff member will retrieve the card from the
Advisor and submit it to the IDM.




IMPORTANT NOTE

Remember, under Title IX ONLY, if a party or witness
does not submit to cross-examination at the live
hearing, the IDM must not rely on any statement of that
party or witness in reaching a determination regarding

responsibility.



¢ Limited objections to the relevance of questions
and evidence are allowed during the hearing.

OBJECTIONS

** The IDM may decide that objections have
become obstructive and unuseful.




/

% In reaching a determination regarding

responsibility, the Independent Decision-Maker will

S-I-A N DA R D 0 F apply a preponderance of the evidence standard.

*%* This standard requires a showing that a particular
EVIDENCE party’s evidence is more credible or convincing
than that presented by the other party, or a
showing that the fact to be proven is more
probable than not.

L)




/

** The decision of the IDM regarding the respondent’s

DE(ISION OF THE responsibility as well as possible sanctions will be
determined within two (2) business days of th
I N D E P E N DENT cc?megln;;?:n o;lv’rlhelr:iv:ﬁearing.usmess e ©

DECISION-MAKER *= The IDM will generally try to have a decision

by the conclusion of the live hearing.




THE WRITTEN
DETERMINATION

** The complainant and the respondent will be notified of the

% The

Independent Decision-Maker will issue a written

determination regarding responsibility, which will include:

The allegations potentially constituting  sexual
harassment;

A description of the procedural steps taken;
Findings of fact supporting the determination;

Conclusions regarding the application of the
University’s Title IX or IVSM Policy to the facts;

A statement of, and rationale for, the result as to each
allegation, including a determination regarding
responsibility and any disciplinary sanctions the
University will impose on the respondent, if any; and

The procedures and permissible bases for the
complainant or the respondent to appeal the decision.

determination simultaneously.



DISCIPLINARY SANCTIONS

** Depending on the facts and circumstances of a particular
case, sanctions resulting from a finding of responsibility may
range from a verbal reprimand to expulsion from the
University.

+* Sanctions are enforced immediately upon determination of
the violation.

«* Though not a disciplinary sanction, the IDM may order
remedies from the University that are designed to restore or
preserve equal access to the University’s education program
or activity to the complainant.




POSSIBLE
SANCTIONS

7/
0’0

The following list encompasses all possible sanctions that

may be imposed by the University:

Oral reprimand

Written reprimand
Disciplinary probation

Loss of privileges
Restitution

Community service
Assessment

Substance abuse education

Educational project(s)

Suspension
Demotion
Expulsion
Termination

A combination of any
of the above sanctions.



PHASE FOUR:

THE APPEAL PROCESS




SUBMITTING AN APPEAL

If a party wishes to appeal a determination regarding
responsibility, including sanctions, or a dismissal of a formal
complaint or any allegations therein, that party may submit a
written appeal to the Appellate Consideration Board for the
University within ten (10) business days.




** Appeals can be made on the following bases:

= Procedural irregularity that affected the outcome of
the matter;

= New evidence that was not reasonably available at
the time the determination regarding responsibility or
dismissal was made, which could affect the outcome of
the matter;

BAS ES FOR = The Title IX Coordinator, Investigator, or Independent

Decision-Maker had a conflict of interest or bias for or

against complainants or respondents generally or the

A P P E AI- individual complainant or respondent that affected the
outcome of the matter;

= The grievance process described in the University’s
Title IX or IVSM Policy was not followed;

*= The conduct alleged does not fall within the jurisdiction
of the Title IX or IVSM grievance process; or

= The sanctions imposed by the IDM were not
appropriate for the violation that the respondent was
found to have committed.



AFTER AN APPEAL HAS BEEN FILED

** The non-appealing party will be notified in writing when an
appeal is filed.

*%* The complainant and respondent will be provided a reasonable,
equal opportunity to submit a written statement in support of, or
challenging, the outcome of the grievance proceeding giving rise
to the appeal.

L)

L)

*%* The decision-maker for the appeal will not be the Title IX
Coordinator, Title IX Investigator(s), nor the Independent Decision-
Maker that reached the determination regarding responsibility or
dismissal of a complaint giving rise to the appeal.




** The Chancellor of the University has delegated
THE DECISION OF final authority of

review to the Appellate
THE APPELLATE Consideration Board.

/

CO N SI D E RATI O N % After reviewing the appeal and the documents

related to a case, the Appellate Consideration
BOARD Board will make a decision based upon the basis
or bases of the appeal.







CONTACT THE EORC OFFICE AT
ANY TIME!

Honey Ussery — Assistant Director of EORC /Title IX
Coordinator

Valerie Yeakel — Investigator and Specialist

Office of Equal Opportunity & Regulatory
Compliance

120 Lester Hall
P: (662) 215 - 7045

titleix@olemiss.edu
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Meet Your Facilitators

Chantelle cuear%Q&Tui, J.D. Pari Le Golchehreh
She/HekHers She/Her/Hers
Director of Strategic Partnerships Senior Solutions Specialist

and Client Relations



Q\
Chantelle Cleary Bot’%c\?ﬁD.

She/her/her.
Director of Strategic

Partnerships and Client Relations

Meet Your Fadilitator

Chantelle Cleary, Battigelli is a nationally-recognized
subject-matter/gxpert in Title IX and related fields.
She has maqre\than 15 years of experience in the
investigation\.and adjudication of sexual and
interpefsonal’” violence. She lectures extensively
at yniversities and conferences throughout the U.S.
on Title IX, VAWA, harassment, and implementation
ef<best and emerging practices. Prior to joining
Grand River Solutions, Chantelle served as the
Director for Institutional Equity and Title IX at
Cornell University, and before that as the Assistant
Vice President for Equity and Compliance and Title IX
Coordinator at the University at Albany. In these
roles, she provided direct, hands-on experience in
the fields of Title IX, civil rights, employment law, and
workplace and academic investigations. Her
responsibilities included focusing on diversity
efforts, sexual assault prevention and training,
affirmative  action, and  protecting - MR Sver
on campus. Ay soroTions




“ Title IX's Regcr?ments
Ny

r Application of

" The @
j '6% Informed Practices

the Potential Impact of Trauma

<ﬁ\c'-?he Importance of Understanding

»
Q\ J Developing an Investigative
Strategy

o Investigative Interviews: Part 1
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Title IX of the Educaticn Amendments Act of 1972

"No person in the United States shall, on the basis of sex, be excluded from participation in,
be denied the benefits oi, or be subjected to discrimination under any education program or

activity receiving Federal financial assistance.” 20 U.S.C. 8 1681 (1972).
.
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The Title IX Re tions

Sexual Harassment

™ NarrowA@ definition of sexual
har nt:

2. I\@g ws the scope of the institution's
ucational program or activity;

\Qg/ Narrows eligibility to file a complaint;

4. Develops procedural requirements for
the investigation and adjudication of
sexual harassment complaints, only.
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Title IX Application Post M
Regulations

Type of Conduct

Ed Program or
Activity

« On campus
« Campus

Program,
Activity,
Building, ana
In the United
States

AN

Requiied Identity

Complainant is
participating or
attempting to
participate in
the Ed Program
or activity
Institution has
control over
Respondent

020

Apply 106.45
Procedures

Required
Response:

Section 106.45
Procedures

"~ GRAND RIVER
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Procedural Requirements for lavestigations

AN
.

Notice TO BOTH Equal opportunity An adv'E& Written notification Opportunity to Report

4

PARTIES to present evidence of meetings, etc., review all directly summarizing
and sufficient time related evidence, relevant evidence
to prepare and 10 days to and 10 day review
O submit a written of report prior to
$ response to the hearing
evidence prior to
completion of the

: % report

GRAND RIVER
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Notice Requirements

Notice of the allegations, including sufficient details known at the the identities OftQﬂies nvolved in the incident, if known,
Flme a.nd with .SL,JfﬂCIent t.lm_e to pPrepare a response before any initial the conduet allegedly‘tonstituting sexual harassment under § 106.30,
interview. Sufficient details include:

and the date and location of the alleged incident, if known.

t responsible for the alleged

gsion of the grievance process.

The written notice must include a statement that the respondent is presumed ng
conduct and that a determination regarding responsibility is made at t}%

L\ E
The written notice must inform the parties that they ma Naﬁ%avisor of their choice, who may be, but is not
required to be, an attorney, under paragraph (b)(5)i x%s ction, and may inspect and review evidence under
paragraph (b)(5)(vi) of this section.

The written notice must inform the parties o vision in the recipient’s code of conduct that prohibits knowingly making false statements or
knowingly submitting false information d grievance process

&

GRAND RIVER SOLUTIONS




Advisor of Choice During the
Investigation
O
\{\
The advisor can be anyone, including an \/
:: yone,inclucin O

attorney or a witness.

Institutions cannot place restrictions on
who can serve.

A
Institutions can create rules and g es
for participation in the investigati

No specific training rect'régs

GRAND RIVER sSoOLUTIONS
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“Equal Opporitunity to
Present Evidence




Evidence Review

Parties must have equal opportunity to
inspect and review evidence obtained as part

of tha investigation that is directly related to
the allegations raised in a formal complaint.

GRAND RIVER
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Investigative Report and Re\@@,w
o

After reviewing and considering the cornmants on the evidence,
the investigator will generate a report that summarizes the
relevant evidence.

That report will be shared with the parties and the parties will
have another opportunity to respond in writing.

The hearirg must occur at least 10 days after the release of the
final report.

&
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“Directly
Related” and
“Relevant
Evidence”




Directly
Related
Evidence

4

)

Regulations do not defing “Directly Related” Evidence.

N
@)
Preamble states iNshould be interpreted using its plain and
ordinary megning.

ya\Va

Term/is broader than:

* “all relevant evidence” as otherwise used in Title IX
regulations, and

* “any information that will be used during informal and
formal disciplinary meetings and hearings” as used in Clery
Act

Includes evidence upon which the school does not intend to
rely in reaching a determination regarding responsibility and
inculpatory or exculpatory evidence whether obtained from a
party or other source.

GRAND RIVER



“Relevant”
Evidence

The Department declines to define
“relevant”, indicating that term “should be
interpreted using [its] plain and ordinary
meaning.”

See, e.g., Federal Rule of Evidence
401 Test for Relevant Evidence:

“Evidence is relevant if:

* (a) it has any tendency to make
a fact more or less probable
than it would be without the
evidence; and

* (b) the fact is of consequence in
determining the action.”

GRAND RIVER



Evidence That is Not "Rele\ba{@"

“Questions and evidence about the complainant’s sexual predispositicn cr rrior
sexual behavior are not relevant,

+ unless such questions and evidence about the complaina pria#’sexual behavior are offered to prove that
someone other than the respondent committed the c leged by the complainant, or
« if the questions and evidence concern specific inc.i;ia ofthe complainant's prior sexual behavior with respect

to the respondent and are offered to prove con

\
“require, allow, rely upon, or otherwise use nuestions or evidence that constitute, or

seek disclosure of, information protected' unc er a legally recognized privilege, unless
the person holding such privilege hes weived the privilege.”

Physical and mental healtk re~o:45 and attorney-client privileged communications
would fit within scope of this nrohibition.

GRAND RIVER SOLUTIONS



Who Decides? Q@'D

Department emphasizes repeatedly in Preamble that nvestigators
have discretion to determine relevance at this stage ur the process.

- Subject to parties’ right to argue upon review of ”direc ad” evidence that certain
t

information not included in investigative report is rel d should be given more

Investigators will have to balance discreucnary decisions not to
summarize certain evidence in renori against:

* Each party's right to argue their case, ané
* Fact that decisions regardinﬁ pility will be made at hearing, not investigation

stage.

GRAND RIVER SOLUTIONS



S
The Im@ts%lgator

an ve the Title IX Coordinator, although that is disfavored.

The Investigator may not be a decision maker.

Must be trained in accordance with the requirements in
the regulations.

Must conduct the investigation in an impartial manner,
avoiding bias/pre-judgment, and conflicts of interest.

GRAND RIVER SOLUTIONS
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The
Requirement
of
Impartiality




Section 106.45(b)(1)(iii) Oga

The grievance process must require that ;any
individual designated by the recipient as Title IX

facilitator of informal resoltiticn 1ot to have a
conflict of interest or bias

\/

1. For or against comgl ts or respondents generally, or
2. An individual c INant or respondent

6\

GRAND RIVER SOLUTIONS



What Constitutes Bias? O§9

Conduct a fact-specific,
objective inquiry based in
common sense to determine
bias.

Includes:

* Decision-making that is grounded in
stereotypes

* Different treatment based on a

person’s sex or other protectea
characteristic

* A decision based on something other
than the facts




impermissible
Bias

Making a decision,
determination, or finding
that is based on something
other than the evidence
and specific facts of the
case.

RAND RIVER
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Avoiding Prejudgment
of the Facts




An Impartial Investigation 8@%

Not influenced by bias or conflict of inte es:.

Committed to decisions based 211 an objective view of the facts and
evidence as you know them cnd as they evolve.

Truth seeking, nc*’vour truth” confirming.

GRAND RIVER SOLUTIONS



Trauma Informed Practices gv

In the preamble, the
Department permits the use of

trauma informed practices and | Trauma informed practices
recognizes that trauma must be applied equally to all
informed practices can be used genders.
in an impartial and non-viased
mann=r.

GRAND RIVER SOLUTIONS
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The Proper Arg&@ation of
Trauma Info d Practices

&
\Q<</

&

-----
......
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Trauma
informed
practices
provide
tools/techniques
for interviewing

and engaging
with the
Complainant,
Respondent, and
Witnesses.

;;% Formatggcture of the
A Interyte

@CD Format of Questions
N

Approach to Clarification

GRAND RIVER soLuTIO
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Trauma Informed
Practices are Designed to:

\
Encourage Assist with Assist with Reduce Minimize Reduce Bias
thorough and recollection reccunting potential for unnecessary
complete E false re-
investigations information traumatization

AND RIVER




/It Is a misapplication\
of trauma, informed

Misapplication pringiplesto allow
of Trauma tena tor
- Wy
Informed O

D 1.Influence the interpretation of a

Pra Ctices specific item of evidence;

2.Substitute for missing evidence;

3.To serve as a justification for not
doing a full and thorough
investigation;

4.Cause a biased belief in the
veracity of one or more party.

GRAND RIVER



The Importance of

S
\<>$

Understandin tﬁe

Potential |

t of Trauma

'''''
......
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An event that is expgrienced as
terrifying, horrifyi ? or threatening
and that is coﬁwith an actual or

percei lack of control.

Q

o
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Examples of Events that Might Trigger a
Traumatic Response $C3
S\\e

Phy Ssault

Sexual Assault Physical Assault b%gntimate A Car Accident

by a Stranger artner

Accident t.hat Q\ Significant
causes seriou Robbery .

. medical event
injury or dea

<
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OF
When trauma occurs, t\?}bre are very
real changes in braing@\ction that may

affect a person? ility to make
memory a recount their
erience.

X
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Common Characteristics
of Disclosures by a
Trauma Brain

Inconsistent

Non-linear

-ragmented

_ack of detail

New information

Affect is unexpeeted



Historically, the seemingly inconsistent behaviors that frequently

accompany disclosures of sexual assault and 'ﬁ-_t;erpersonal
violence resulted in the belief that the victimcﬁbeing dishonest.

\
\

Inconsistencies
Lack of Detail 2 N

Non-Linear Not Credible
Fragmented

New Informatian

GRAND RIVER SoOLUTIONS



The Historical Conclusion...

False Report
Regretted Sex
Not Provable

Investigation
CLOSED

~" %2 GRAND RIVER |




When an
investigator
uses “trauma
informed”

tools, they
are less likely

to:

“2"7 GRAND RIVER | soLUTIONS

A
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CONCLUDE, WITHOUT A
THOROUGH
INVESTIGATION, THAT THE
REFORTING INDIVIDUAL IS
NOT CREDIBLE

CAUSE ADDITIONAL
HARM

ASK QUESTIONS OR MAKE

DECISIONS FOUNDED IN

BIAS

JEOPARDIZE FUTURE
REPORTING



An understanding of trauma and its potential impact
should encourage investigators ic keep an open mind,
and it should prevent investigators from immediately
interpreting seemingly irconsistent behaviors with
deception. An understanaing of trauma provides

The another explanation for these seemingly inconsistent
behaviors.

Future

\

| This is essential to a fair and thorough investigation.




Inconsistencies
Lack of R =tail
Non Linear
Fragmsnted
Naw 'ntormation

An inV@ tor who understands trauma will....

GRAND RIVER SOLUTIONS




Continue their
Investigation.
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Developing an lnvestigative
St ra t egy C? ® ::.......{':':
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Review Notice of AIIegati@and Formal Complaint

Initial Intervie \<>

Essential O
Steps of an

Evid llection

Investigation Qéﬁ‘d Review
Q

Additional Evidence Collection/Follow Up Interviews

r- Report Writing

i, soLuUTIONS




Understand the Scope Qf?the
Investlgatlon\\

Review the Notice @gatlons Ask questions if unsure
and the Forr@\ omplaint

&
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ldentify the Claims and §’3
What Needs to be Proven®™

\V
. What will the decision maﬂﬁg? be asked to decide?
. What does the formalkeomplaint allege?

. What are the elen@}\ts of each act of prohibited
conduct alleged:

&

"2 GRAND RIVER
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Rape. The penetration, no matter how slight, of the vagina
or anus, with any body part or object, or oral penetration

by a sex organ of another person, without the consent of
the victim.

\Y

1. Did Respondent penetrate Com Igigggt’s vagina or anus?
2. Without Complainant’s affir consent?

1. What is the ground fo% f consent
1. Did respondent#ai\0 seek and obtain Complainant’s

affirmative ¢ :
2. Did Resp@ force Complainant?
3. DidRe ent coerce Complainant?
4

Wa @Iainant incapacitated and therefore incapable of
cc6P9 t?

GRAND RIVER | sOLUTIONS



Stalking. Engaging in a course of conduct directed at a
specific person that would cause a reasonable person to:

Fear for the person’s safety or the safety of others; or
Suffer substantial emotional distress.

\%

1. Did Respondent engage in a cqg@ of conduct?

2. Was that course of condu cted at Complainant?
3. Would Respondent'’s c@dll t cause a reasonable person
to either

1. Fear for their s@@ the safety of others, or

2. Suffersubsta motional distress

GRAND RIVER | sOLUTIONS



The Process
Developing an Investigative Str{@y

Receive Report
\

Develop a timclirie

%

ldentify Witnesses

Develop Strategy to Collect Evidence

GRAND RIVER sSOLUTIONS



Investigation Timeline

Prior History Incident D
- Between the ’ Consent?\Q
Parties? * Type Qf (ontact?
« Of the Parties? * Injunesy

cident Post Incident

Q\: - Communications? . Behaviors?

Interactions?
« Conduct?

« Communications?

GRAND RIVER sSoLUTIONS




The Importance o2 * § P e
of Organizatiorb§@ -

$@
o
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Investigativs\drﬁe rviews

N R
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Iz:"\

Connect Listen Q\CD Clarify Evidence
Preservation
Build rapport Allow intervie ﬁA Understand what you Text Messages
Build trust share their ex %e have heard Photographs

Seek additional Names and contact info

?S‘ information for witnesses

Empower

GRAND RIVER SOLUTIONS




\/ Secure an appropriat@seeting location

AN
Allow for eﬂ@g@ime to conclude the
B )

b meetQ

VvV

© %terviewing a party, inform them of their
Q\right to have an advisor present.

P
Vv
-

Prior to the

Areas of focus?

s Prepare for the

Other evidence?

Interview QS;

meeti ng Go back review what you have

g PrOVide Written N Otice Advise the parties/witnesses that
/ Of the Wi GEti ng you will be collecting evidence

GRAND RIVER SOLUTIONS




» That you are neutral $
« That you will I|st t hey are saying is important to

you
* That you e the information they share private

« What o o with recording/notes
« Th t‘ ay have to ask difficult questions

e, respect, and appreciation

Set

hIS will not be their only opportunity to speak with you

1 th ties for foll p interviews and the
EXpeCtatIOnS QQ/ “Srﬁﬁtzire e parties for follow up interview

* Honesty

« That they will seek clarity if needed (give them
permission to do so)

» That they wont guess or fill in blanks




A

‘...-:-:,.....

How do we...

@

Build Rapport Empower?
and Trust?




Rapport and Trust

in

&

\_J
N\
C:ecor Iritroduction

. Exhibiting Empathy

Preparedness
Transparency

R/
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Empowerment
. Og:

Duaion

A
Pcrmission to ask questions

aﬂ&_
D

Clear Expectations

Permission to seek clarity

ceitifl
© ¥ GRAND RIVER
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Investigative Interviews

Avoid leading
Interiaw fr. questions,
= SISEEn L/ S - | questions that
=/ c)Zrih easion .
blame;

interrogating

Start by eliciting

a harrative

RAND RIVER SoLUTIONS



Start the interview by eliciting a narrative...

&

Start where you are
Help me understand your comfortable and share what
experience? you are able to remember.

What are you able to teii
me about your experience? ~© GRAND RIVER



Next, ask questions that are intended to clarify and more deeply
explore the information and details provided by:'ghe personin

their narrative.
O%

Do Ask: AVQ@&\

Interview for clarification
Help me understand? Interrogation

Can you tell me more Questions that blame
about...? Questions that imply doubt

Is there anything else you Leading questions
can share about...”

GRAND RIVER



« Ask about the physical and emotional
reactions to the incident.

» Conclude with very open-ended
Ca ture guestions:
p s « What was the most difficult part of
the Entire this experience for you?
] » |s there something that stands
Expe”ence out/that you just can't stop
thinking about?

e Is there anything more that you
would like me to know?



The Before

\U

Q\/
At some point during tHejinterview, it is also
important to explorggg‘re prior history, if any,

between the co ant and the respondent,
and the his the parties, individually.

Q

7 GRaND RIVER
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And The After

S
o

iIncident. Oftentimes, the bes @

AN
It is also important to explore the&eb
ence is produced

ents following the

after the incident. &
* The parties’ psychologicaqi&%c/)ns

» Changes in behavior O

* “Has anyon essed concern about you since the assault?”
: Communicaé& /contact between the complainant and respondeng

» Witnesses to the ﬁological reaction
Qggr

OOOOOOO



Meet Your Fadilitator

Pari Le Golchehteh js a Senior Solutions
Specialist at Grand River Solutions and
has extensiyeyexperience in Title IX and
Equity wOxk-On college campuses. Prior
to joining Grand River, Pari served as the
Equityand Title IX Office's Lead
» Mrestigator at California Institute of
Jechnology where she developed a deep
Q\ expertise in leading investigations,

trained campus community members,

: O and facilitated mediated conversations
Pari Le G0|Ch3hrer$ and remedy-based resolutions. Pariis a
?\ certified mediator, and is skilled in aiding
Q\ parties to resolve disputes in a trauma
She/her/h@ informed and collaborative manner.

Senior Solutions Specialist



Investlgatlv§hct>erwews
(contlnu
|dence Collection and
é\ Assessment

O The Investigative Report and

| J Record

" GRAND RIVER
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Quick
Review!
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Investigative |e>t€§’}/ieW53 el
Continued .S
QQ’Q\ o° '.': :{::3:;15}:;2
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Throughout
the
Interview

Explain your questions How much did you drink? What they
' hear: this is your fault because you were

especially the difficult ones. drinking.

Do not ask leading qu@w;:
Watch you@b

Pay attention to and document information that might lead to
additional evidence.

Document questions asked. Especially when a response is not
provided.

GRAND RIVER soLUTIONS



@ Discuss submission of gVidence.

O
‘=l Explain s@t review process.
N\

At the ‘ v
CO N CI UusS i on {c‘?\cEglain next steps in the process.

of the QY
I N te rVi ew | "B  Keep the lines of communication open.

Y Review available support, privacy requirements,
= and prohibition against retaliation.

GRAND RIVER SOLUTIONS



Notes

Memorialize El:fe
) ) ) Summary
Interview Hing.

\O
SN -
. After the ide opportunity for the party or

O itness to review it.

Interview:

ACtl ons QQ/ Provide opportunity for party or
@ witness to provide a response.

X

\/ Incorporate the response.



A Note About Withess Sumr&a;ies
O

The reader of any report should not know or the investigator’s

presence in the report; for example, report should not say “I then

asked ...”

L2

Use interviewee's wei ds and put the words in quotes if it is their words

\/

Avoid conlusory words, or words that suggest that the investigator
has ar oninion about the information offered

GRAND RIVER sSOLUTIONS



Reflect.

—~-

N\

Is there soraething you missed or forgot to
ask?

After the =

Dn you need clarity on any of the information

I nte rVi EW: shared?
Reflection

Has this interview revealed additional
evidence that you want to explore or collect?

Has evidence of additional policy violations
been shared?

GRAND RIVER sSOLUTIONS



Follow Up Interviews $¢3
()
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Follow Up Interview Ap@oach

/\

Explain the Set the ﬁg Prepare the Do not avoid

purpose of the for the t interviewee for asking the

follow up. you \@3 “the shift.” hard
o@ questions.

S
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The “Hard”
Questions




How to
Ask the
Hard

Questions &)
&

4 )
Lay a foundation for the ques@
\_ \}' v,
* Explain why you ’gk git
* Share the evid Qat you are asking
about, or th are seeking a
response€5
~
Be ate and mindful in your
estions:
_/

* Can you tell me what you were thinking
when....

* Help me understand what you were
feeling when...

 Are you able to tell me more about...




What Questions Do You HavCeD@r Quinn?
AN

“ Casey and | have been friends f}/ few weeks. On
Friday night, we were hangl alone in my room,

watching a movie. We sta o make out, and | was
ok with that. After m out for a while, Casey
started touching me (@W{there Then Casey tried to
have sex with me ey knew that | didn't want to
have sex but trylng anyway. Casey was being

really coerci so | just went along with it. Casey
raped meqzl Mwant Casey to be held accountable. , ’

©
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What Questions Do You Havefor Barri?

‘ ‘ When | got to the party, | was already lit. | kept letting
Marc get me drinks anyway. At some point, | just kinda
don't remember anything. And then | woke up in
Marc's bed and it was morning. | had all my clothes on,
out | know somecne had sex with me. | could feel it. |
just wanted to go, so | did. Before | left Marc woke up
and tried to talk to me but | wasn't hearing it. He
ooked guiity and | could tell he felt bad ’ ’




What Questions Do You Havg&or Colin?
X

“ Pat and | have been together out a month and
have been intimate for the wo weeks. We went
out with my friends on fri night and Pat got really
drunk. At some point n into my ex and Pat was
really jealous, so t. When we got back to my
place, | thought V% were fine. We started hooking
up and all of den Pat's mood changed. Pat got

really aggressive and choked me. He was so angry and , ’
| was so

"Z GRAND RIVER
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Evidence Colleé(r,én and
Assessme ntQ\ S
Q<<’ 00‘.'::-:::3;:-'}:;{
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C.)
|| Evidence o
AN
O

C)Q

“Something (including testim Qg?ocuments, tangible objects) that
tends to prove or disprov xistence of an alleged fact; anything
presented to the sens%;a;< offered to prove the existence or non-

$ istence of a fact.”
&

Black’s Law Dictionary

" "7 GRAND RIVER
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N\

* Evidence that is based\on personal knowledge or
observation and tHag, ¥ true, proves a fact without
inference or prasumption.

Types of G

* Eyid&ce based on inference and not on personal
knaviledge or observation.

Evidence

» Evidence that differs from but strengthens or
confirms what other evidence shows

i, soLuUTIONS




Evidence &
Social I\/Iedia"
Testimony Text Messages Posts anu
PraSSAZEeS

Police Body

Surveillance Videos Photographs Camera
Footage

Swipe Records MiSelie:] Phone Records AUdI.O
Records Recordings

GRAND RIVER soLUTIONS



Evidence Collection

|dentify the items of D an Overcome barriers to Considerations about
evidence that you inteRttemal strategy evidence collection. collecting certain

would like to obtain. f taining that types of evidence.
CDQ\ evidence.

GRAND RIVER
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&
A Thoroqgﬂ
Invest&gﬁ\fion

is more thzr evidence collection

7 GRAND RIVER



Evaluating the Evidence

Is it relevant?

Is the evidence important, or of consequence, t ct-finding process?

Is the item what i ports to be?
)

s it credible/reliable?
Is the evidence Worth>®blief and can the decision maker rely on it?

W

What weight, if any, should it be given?
How ifapdrtant is the evidence to the fact-finding process?

'~ GRAND RIVER

fi%, soLuUTION s



A Thorough Investigation Per guts the
Decision Maker to Assess

—\‘)b“
0O ©& 00

Relevance Cred|b|4={¥<> Reliability = Authenticity Weight

&
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“Relevant”
Evidence

O

<2§<</

The Department declines to define
“relevant”, indicating that term “should
be interpieteq using [its] plain and

crdinary meaning.”

See, e.g., Federal Rule of Evidence
401 Test for Relevant Evidence:

“Evidence is relevant if:

* (a) it has any tendency to
make a fact more or less
probable than it would be
without the evidence; and

* (b) the fact is of consequence
in determining the action.”

GRAND RIVER



| Evidence That is Not “Relevant”
O

“Questions and evidence about the complainant’s sexual predispcsitio™ e prior

sexual behavior are not relevant,

that someone other than the respondent committe e conduct alleged by the complainant, or

« if the questions and evidence concern specific iffgigents of the complainant’s prior sexual behavior with
respect to the respondent and are offered te,prova<onsent.”

* unless such questions and evidence about the complzina s)prior sexual behavior are offered to prove

“require, allow, rely upon, or otherwise usc questions or evidence that constitute,
or seek disclosure of, information frote “ted under a legally recognized privilege,
unless the person holding such pr.vii=2g: has waived the privilege.”

Physical and mental hea'u. r«cords and attorney-client privileged communications
would fit within sccoe o tnis prohibition

GRAND RIVER | sOLUTIONS



Assessing Relevance

Why Does it Matter?

S
o

-
Unsure about the relevance about ticular item of

evidence? Ask the person who

Character Evidence

proffered it.

&

Polygraph evidence <<

Opinion E(\;@?O

"2 GRAND RIVER
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Opinion Evidence

When might it be relevant?

How do you establish a
foundation for opinion
evidence so that the
reliability of the opinion can
be assessed?



Opinion Evidence: Try it!

You are investigating an allegation that Casey had sex with
Taylor when Taylor was incapacitated. You interview
several witnesses, one of whom made the following
statement:

“| got to the party pretty late, and Taylor was already lit."

“Taylor was wasted. Like totally messed up. There is no
way they could have given permission for sex”

2
T




Assessing Authenticity S
Investigating the products of the /n\/est/'gO/t/'On\C>$

\g\
? T Q
. @3%

Never assume that an @k questions, request Investigate the
item of evidence is $ proof. authenticity if necessary.

authentic. ?‘
X

2 GRAND RIVER
et soLuTIONS
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Create a Fake Text Message Conversation
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Text Message Conversation \
Name | g«
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Message... = %

+ Add Text Message %
Battery @Q%
Connection \

Settin

Spectrum

Get our best with n
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@Q\,
E 3@* Q ~

QJES‘T%ON THE Q‘Pﬁ EST OBTAIN ARE THERE OTHER

PERSON W <EVIEW RIGINALS ORIGINALS FROM RECORDS THAT

OFFERED .COM VIENT Q THE SOURCE WOULD
EVIDENCE AUTHENTICITY CORROBORATE?



Assessing
Credibility and

Reliability

O$pportunity to view

6& Ability to recall

@\7/ Motive to fabricate

Plausibility

Consistency

Character, background, experience, and training

Coaching

Bias

GRAND RIVER



Non-Participating Parties

Uncooperative Witiiesses

Uncoop~rrative Advisors

Barriers to
| Evidence
Collection

|d2ntity of party or witness unknown

- V'

®1 Refusal to share materials

Materials lost or no longer accessible

Difficult topics



O
o
The Investigative-Report .
and Record & )

GRAND RIVER sSoOLUTIONS



At the conclusion of the N
investigation, we must create
an investigative report that
fairly summarizes relevant

: evidence. \

RRRRRRRRRRR

N SoLUTIONS



Relevancy Standard

Relevant Evidence

Irreievaint Evidence

* “Evidence is relevant if:  PriQr'sexual history of

* (a) it has any tendency to @‘ lainant, with two
make a fact more or less xceptions

probable than it would be Q\ Legally recognized and un-
without the evidence; and waived privilege.

* (b) the fact is of consec uegbe  Records related to medical,
in determining the a psychiatric, psychological

E treatment

GRAND RIVER | SOLUTIONS




' Who Decides? O§o

Department emphasizes repeatedly in Preaimnic that investigators have
discretion to determine relevance

« Subject to parties’ right to argue upon revj

information not included in investigativ.

Investigators will have to balance discretionary decisions not to
summarize certain evidencc in report against:

- Each party’s right to afgle'their case, and
* Fact that decisions@rding responsibility will be made at hearing, not investigation stage

RAND RIVER
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Redactions

“ GRAND RIVER



= Share th%ﬁbrt with the
T parti their advisors
P
\_~
Cj n electronic format or hard

Requirements A&

Additional

N

At least 10 days prior to the
hearing

i, SOLUTIONS




'The Purpose of the Repogc,)

Sk
To allow for advance Review g
O\/
[To allow for advance Preparation ]

- By the Decision M@X%

* By the Parties O

Reduce Iik@@d of bias in final outcome ]

" GRAND RIVER

N SOLUTIONS



Intended

Recipients

“ GRAND RIVER



Other Recipients?

Friends of
: Parents ; Attorneys
the parties cniorcement

Social media

GRAND RIVER SOLUTIONS



Essential
Elements

Intentionally organizectB) enhance
comprehension $

Factually acc%&\

ConaseC.)O

<&

@ﬁﬂout editorial or opinion

% Consistent format

"2 GRAND RIVER



- S A

Summary of the

Report and EV|denc Evidence

Compilation of the
Evidence n G—RA"UDT'TLVNEQ




Compilation of the eviaence

organized intentionally and consistently

The

Evidence
File

Includes a procedural timeline

GRAND RIVER  SOLUTIONS



[ U Q@Q\

Appendix A Appendl Appendix C

Contains all of the Contai pf the Contains the remaining
party/witness testimony documegntarywévidence evidence deemed
(e.g., transcripts, (e. axt messages, irrelevant by the
statements summaries, reports, investigator, but that is
etc.) that the raphs, etc.) that directly related to the
investigator deems @ investigator deems allegations in the formal

relevant relevant complaint

el

Appendix D

The procedural timeline

© "2 GRAND RIVER
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) AutoSave @oFr (1) D0 @ - @ Final Report Q ©

Home Insert Draw Design Layout References Mailings Review View Acrobat Q Tell me & Share [J comments

g $c,)
| Structure of the Report O
\3

Overview of th |gat|on
Statemen @isdiction
ldentit %/estigators
\ve of the Investigation and the Investigation Report
%lted Conduct Alleged

$Qitnesses

Evidence Collected

Summary of Evidence

Conclusion
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) AutoSave @oFr (1) D0 @ - @ Final Report Q ©

Home Insert Draw Design Layout References Mailings Review View Acrobat Q Tell me & Share [J comments

E‘DV

Paste

Report Structure -
QOverview

<

~\/
In this section, provide a very brief-overview of the
case. Include:

* the names of the parties,
» the applicable policy(ies)
» the prohibited cond svalleged

* the date, time, a catlon of the conduct,
} * a brief desc of the alleged misconduct

GRAND RIVER



AutoSave @orr (1) Dv O -

L0
I ' Report Structure Qe
Statement of Jurisdiction \{\\O
\Y%
O
1. Cite Jurisdictional El ts

@
2. State all ?ﬁ, for Jurisdiction
X
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() AutoSave @orr (1) Dv (O @ - @ Final Report Q ©

Home Insert Draw Design Layout References Mailings Review View Acrobat Q Tell me & Share [J comments

=

Paste

~ Report Structure
[dentify Investigators

<

~\/

1. Identify the investigators by pape

@\\‘

2. Investigator's traiming belongs in file, not in
report

./ .

(N

GRAND RIVER



AutoSave @oFF () Dy O @ - @ Final Report

Insert Draw Design Layout References Mailings Review View Acrobat Q Tell me

I Report Structure @9
Objective of the /n\/est/gat@@@ Report

N

1. This language should mirror the Ia&(@e in your policy or

procedures. .

2. State the objective of the ir@%ﬁion

LN

<)
3. Briefly state that alw}e{jural steps were followed

A

4. Describe the é@pose of the report.

GRAND RIVER sO©



AutoSave @oFF () Dy O @ - @ Final Report

Insert Draw Design Layout References Mailings Review View Acrobat Q Tell me

Report Structure -
Prohibited Conduct Alleged

~\/

1. List the allegations of prohibited cenduct in the

formal complaint. \
&

2. Include definitioQs of prohibited conduct from
institution’s pgliqy/procedures.

GRAND RIVER



osave @orr N B ©Ov O @ - @ Final Report

Report Structure Qe
List Witnhesses \3/\\0

List those witnesses that were inte%ed

List withesses that were |@Aﬂed but not interviewed

Simple List

Detailed List Cg

GRAND RIVER so©O




) AutoSave @oFr (1) D0 @ - @ Final Report Q ©

Home Insert Draw Design Layout References Mailings Review View Acrobat Q Tell me & Share [J comments

Ifiv Calibri(Bo.. v 12 + A" A" Aav A = v = - EE é/"@ @

B I U — = PZ A = Styles Styles Dictate Sansitivity Create and Share Request
& U v ab A v £~ ¥ = Pane Adobe PDF  Signatures
2

L v 1 4 5 6

Example of a Detaifed List

a— N

Witness identified by: | Information offered

John Doe Reporting Party Q~MT‘T Doe is the Reporting Party’'s best friend. He was with
A@ the Reporting Party the night of the reported incident.
Jane Doe Investi @ | Jane Doe is the Responding Party’s roommate. It is
é believed that she saw the Reporting Party leave the
Responding Party's residence immediately following the
vs reported incident.

~
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) AutoSave @oFr (1) D0 @ - @ Final Report Q ©

Home Insert Draw Design Layout References Mailings Review View Acrobat Q Tell me

E‘DV

Paste

|22 Share (] Comments

Report Structure
Evidence Collected

<

~\/

L} —

The final Title IX regulations require that all ex{dencé& obtained as part of the investigation
that is directly related to the allegations inyte formal complaint be shared with the parties

and “made available at any hearing to g@ath party equal opportunity to refer to such
th

- evidence during the hearing includir@ e purposes of cross-examination.”
N

In this section, list the E\/&i%nce or Refer to Appendices

GRAND RIVER



) AutoSave @oFr (1) D0 @ - @ Final Report Q ©

Home Insert Draw Design Layout References Mailings Review View Acrobat Q Tell me & Share [J comments

E‘DV

Paste

Report Structure -
Summary of Evidence

<

~\/

a | —

In this section, include a summaty of all relevant
evidence. This section cane&\0rfganized in several ways. It
’ IS important that, howevef~organized, the evidence is
summarized clearly andaccurately, and without opinion
or bias. In this segtion, the writer should cite the evidence

: and informat@ # the Appendices.

GRAND RIVER



oSave @oFF () Dy O @ - @ Final Report

Insert Draw Design Layout References Mailings Review View Acrobat Q Tell me

PPPPP

Report Structure -
Conclusion

~\/
A

In this section, sumarize next steps
in the process, including any
procedura@w-requisites for moving

the rgqﬁér forward to a hearing.
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\
R
Martha Compton $O

She/her %
Director of Strategic P€9\ ships and

Client Relations

Meet Your Facdilitator

Martha consults andArains,nationally on Title IX and
student conduct and¥Maas’previously served as a
technical trainer far Department of Justice VAWA
campus grantees. Martha is a former President of the
Associatten\for Student Conduct Administration, has
been a fagulty member for ASCA’s Gehring Academy,
and was part of the core team that developed ASCA’s
Sexual Misconduct Institute. A student conduct
professional for over 20 years, Martha is also a former
dean of students and has extensive experience in
residence life, behavior intervention,

emergency services, orientation, leadership, and
working with student organizations.
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Agenda G
O$

Title IX Requirements for «
Hearings e Hearing

a Process Participants A@ After The Hearing

Pre-Hearlni @ o Practical Application

% GRAND RIVER
el ‘Q-...
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|

Title IX of the Education Amendments Act of 1972

"No person in the United States shall, on the basis of sex, be excluded from participation
in, be denied the benefits of, or be subjected to discrimination under any education
program or activity receiving Federal financial assistance.”



Section 106.30: Sexual Harassment

Sexual harassment means conduct on the basis of sex thalﬁ& fies one or
more of the following:

(1) An employee of the recipient conditioning the provision of an aid,
benefit, or service of the recipient on an individual’'s participation in
unwelcome sexual conduct;

(2) Unwelcome conduct determined by a reasonable person to be so severe,
pervasive, and objectively offensive that it effectively denies a person equal
access to the recipient’'s education program or activity; or

(3) “Sexual assault” as defined in 20 U.S.C. 1092(f)(6)(A)(v), “dating violence”
as defined in 34 U.S.C. 12291(a)(10), “domestic violence” as defined in 34
U.S.C. 12291(a)(8), or “stalking” as defined in 34 U.S.C. 12291(a)(30).




AND... Only Covered, IF:

Place of Conduct Required ldentity

» On campus < » Complainant
+ Campus Program, \Q participating/attempting
Activity, Building, a@% to participate in Program

S (e Uried] & 5@5 or Activity, AND
- %‘ » Control over Respondent
A



Procedural Requirements for In\ggtigations
\

Equal opportunity to

present evidence An advisor of choice

Notice to both parties

Nopuartunity to review all
Written notification of evidence, and 10 days to
meetings, etc., and submit a written response
sufficient time to prepare | to the evidence prior to
completion of the report

Report summarizing
relevant evidence and 10

day review of report prior
to hearing

GRAND RIVER  soLuUTIONS



Procedural Requirements for Hearings

Must be live, but can be conducted remotely

Cannot compel participation of parties or witnesses

Standard of proof used may be preponderance of the evidence or clear and convincing; standard must be
the same for student and employee matters

Cross examination must be permitted and must & e conducted by advisor of choice or provided by the
institution

Decision maker determines relevar.wy Lf questions and evidence offered

Written decision must be \ssu-2d that includes finding and sanction

GRAND RIVER  soLuUTIONS
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Section 106.45(b)(1)(iii) O&

The grievance process must
require that any individual C-) complainants or
designated by the recipient; Q?|tle respondents generally, or
IX Coordinator, investig

decision maker, or f
informal resoluti
conflict of inté

ltator of An individual complainant

ot to have 3 or respondent
or bias:

GRAND RIVER soLuTIiONS



Section 106.45(b)(1)(iii) O@v

Title IX Coordinator, investigator, decision maker, or facilitator of
informal resolution must receive reaiing on...how to serve

impartially, including avoiding nrrejudgment of the facts at issue,
conflict of interest, and bias  Tnis training material may not rely on
sex stereotypes and must boromote impartial investigations and
adjudications of forma! ccmplaints of sexual harassment.

GRAND RIVER soLuUTIONS



Hearing Technology: Requwements
and Con5|derat|0|§s

Participants must be able to The parties with the decision maker(s)
commurnicate during the hearing The parties with their advisors




Purpose of the Hearingigj

D i
a §<<8~%% 6

Review and Make Fin@ Determine Determine
Assess of Fag<> Responsibility/ Sanction and
Evidence Findings of Remedy

Responsibility

&

GRAND RIVER



Evaluating the Evidence

s it relevant?
Evidence is relevant if it has a tendency to make a material fact mare or less likely to be true.

A 4

Is the item what it purporfs tq &?

A 4

Is it credible?

y 4

Is it reliable?

‘€awyou trust it or rely on it?

A 4

What weight, if any, should it be given?
\_/ Weight is determined by the finder of fact!

GRAND RIVER



Trauma- ﬁ Elc;;n:.atggctu re of the
informed «\@

practices N

provide O

for engaging
with the
Complainant,
Respondent,
and Witnesses. Approach to Clarification

tOOlS/teChmques A@cj Format of Questions

L N Nm—  N—

S
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The Participants &
The Parties O$

N\
Complainant \é&espondent
The person who is alleged to erson who has

be the victim of conduct <Q-been reported to be the
prohibited under the policy. \A@ perpetrator of conduct prohibited

Q\ under the policy.

O
&




The Participants
The Investigator

- Can present a summary of the
final investigation report, including items
that are contested and those that are not; (C

- Submits to questioning by
&

the Decisionmaker(s) and the partie
(through their Advisors). \
o3

- Can be present during the enti ring
process, but not during deli ions.
- Questions about their opginidnNs

on credibility, reco ed findings,

or determinations, rohibited. If

such information is introduced, the Chair
will direct that it be disregarded.




Can be anyone, including a lawyer, a
parent, a friend, and a witness

No particular training or experience
required (institution appointed advisors
should be trained)

Can accompany their advisees at all
meetings, interviews, and the hearing

Advisors should help the Parties prepare
for each meeting and are expected to

advise ethically, with integrity, and wx@‘

faith
May not speak on behalf of their

otherwise participate, except{hat tte
advisor will conduct cross nation at
@%E;vise their
i

the hearing.
Advisors are expec
ting proceedings

advisees without d

\%
O

The Participants
$C’J Advisors
O

N




The Participants
Advisors: Prohibited
Behavior

An Advisor who oversteps their
role as defined by the policy
should be warned once. If the
Advisor continues to disrupt or
otherwise fails to respect the Q(/
limits of the Advisor role, the%\
meeting may be ended, op-ether
appropriate measures

implemented. Subse ly, the
Title IX Coordina s the
ability determin to address

the Advisor's non-compliance
and future role.




The Participants

The Hearing
Facilitator/Coordinator

\Y
» Manages the recording, C’JO
witness logistics, party Q\
logistics, curation of <</
documents, separation \Q
of the parties, and otherqz\
administrative elem
of the hearing pro

» Non-Voting ?\
X

GRAND RIVER
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The Participants
The Decision-Maker(s)

> One person or a panel

» Questions the parties
and witnesses at the A

hearing Q‘

» Determines responsibi

> Determines sancti
where appropr'q\

GRAND RIVER



The Participants
The Hearing Chair

>

s a decision-maker

» Answers all procedural questions

» Makes rulings regarding
e

relevancy of evidence, questio
posed during cross examin@;\

» Maintains decorum
> Prepares the Writte@ration

statement

Assists in prep
Outcome

the Notice of




03

$¢3
O o
Pre-Hearing T ;
Hearing Pa be Chair commmni
&

...... :'E"...
What should b@ne in advance of the hearing RO & X

X
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(L) Review evidence and.report

oo

2l e el e e
Hearing 0)4

Panel as a |||.<2\P liminary analysis of the evidence
Whole

E \/ Determine areas for further exploration

@ Develop questions of your own

GRAND RIVER SOLUTIONS



= Provide names of all individuals invited to participate in the

= hearing
\/ Provide parties with in @on report and all pertinent
evidence

0 Compile q@ on behalf of the Panel

Hearing

X @ vene a pre-hearing meeting

Panel Chair

Review questions submitted by the parties

A Anticipate challenges or issues

Become familiar with the script

=
O H

GRAND RIVER SOLUTIONS



Credibility? $C_>
o
CIaK/'c tion on timeline?

Common C)O

Areas of
Exploration Q

AQ/Q\ The thought process?

® Inconsistencies?




Pre-Hearing Meetin 5

* Format

Roles of the parties Qg\
Participation Q§

Decorum

=
©
QU
(@)
—~+
O
—h
-
O
—~+
—h
O
@
0Q
—
=
M
n

Cross Examination Expectations
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The Hearin %\C—)O ) .':.-..:.:
A<</ pOCh:
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Order of the Proceedings

01

Introductions
and instructions
by the Chair;
Opening
Statements

)

Presentation by
Investigator

rrasentation of
:nformation and
questioning of
the parties and
witnesses

Closing
Statements

05

Deliberation &
Determination

~ GRAND RIVER
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Opening Introductions

and Instructions by the\s\\
O\/
S

Chair
- The institution should have a sc W%Lor
this portion of the proceedi@ it

should be used.
- Introduction of the particﬁaﬂts.

- Overview of the pr @res.
- Be prepared to&r questions.

S
o

GRAND RIVER

",
FERY

(] “ o
o9



Presentation of
Information




Presentation of Information &cj
Questioning of the Parties \Q$

01

The Hearing
Panel will
question
Complainant
first

02

Cross
examination
of
Complainant
will occur
next

Follow un hv
the Hearing
Panel

The Hearing
Panel will
question
Respondent
second

Cross
examination
oli
Respondent
will occur
next

06

Follow up by

the Hearing
Panel

i

R
(ER RS
IR

* GRAND RIVER
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Questioning of the Witnesg)@v
\

01 ) 03

The Chair will The Hearing Panel Advisor cross-
determine the order will question first examination will

04

Follow up by the

Hearing Panel
of questioning of occur next

witnesses (suggested:
Complainant’s
advisor followed by
Respondent’s
advisor)

"~ GRAND RIVER
.° SOLUTIONS
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General Questioning Guidelines™ 3

BRI,




The Hearing Panel or the
advicor will remain seated

durirg questioning

e FOrmat Of Questions will be posed
:: Questioning orally

Questions must be

relevant



What constitutes a relevant q%éstion?
O

\{\

~\/

The. Departme.nt See, e.g., Federal Rule of Evidence 401 Test for
declines to define Relevant Evidence:

“relevant”,

indicating that term (“Evidence is relevant if: B
17 * (a) it has any tendency to make a fact more or less
. ShOU ld be . probable than it would be without the evidence; and
Inte 'p reted usi ng - (b) the fact is of consequence in determining the
\_ action.” y

[its] plain and

ordinary meaning.”

GRAND RIVER



When is evidence relevant?

Logical connection between the evidence
and facts at issue

Assists in coming to the conclusion - it is
“of consequence”

Tends to make a fact more or less
probable than it would be without that
evidence

GRAND RIVER



Questions that seek to illicit
irrelevant information

lrre/evant and » Complainant’s prior sexual histoy )

* Information protected by a~. un-

/mpermiSSib/e waived legal privilege
Questions

Duplicative questions

* Medical treatment and care

Information that is

otherwise irrelevant




When Questioning....

Listen to the
answers.

Be efficient.

n or clarity

Explore e@\he/re
additi ngj
iNjerNgesio
i ed.

N

Take your time. Be
thoughtful. Take
breaks if you need it.

Be prepared to go
down a road that yo
hadn't considered

anticipated ex@ g.

GRAND RIVER
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Foundational Questions to A|Wé}/$
Consider Asking

Were you
interviewed?

Did you see the
interview notss?

As you sit here |
today, has anything |
changed?

N

Did the notes reflect
your recollection at
the time?

Did you review your
notes before coming
to this hearing?

Did you speak with
any one about your
testimony today
prior to this hearing?

v, SOLUTIONS
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11 Common Areas of Where {ac?ity or
Additional Information is\Needed

D

\/
50
Facts related to y

Details about the the elements of I‘: Relevancy of
alleged " 1% Certain Items of

1
misconduct the aI_Iegeq W\ Evidence
violatior:

Factual Basis for
Opinions

Inconsistencies

Credibility Timelines




Questioning to Assess Relia@ity
C )

Inherent plausibility

Lawic

S

Corroboration

N_—

Other indicia of reliability

i, sSOoOLUTIONS



Questioning to Assess @&?ibility
N

opportunity to vi 5<

No formula 22\
exists bUt ability to reﬂ@
consider motive Q}bncate
asking pla@lity

guestions istency
about the Q\ character, background, experience, and training
following: 6 coaching



Credibility Versus Reliability ¢,

Reliable Evidence

* | can trust the consistency of the person’s acco heir truth.
* It is probably true and | can rely on it. O

Credibility

* | trust their account based onﬁ\ one and reliability.

They are honest and belie
* It might not be true, éworthy of belief,
* It is convincingly tr %

* The witness |ss§ and speaking their real truth.

s e
R
e 3%

IR
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Opinion Evidence

When might it be relevant?

How do you establish a
foundation for opinion
evidence so that the
reliability of the opinion can
be assessed?



Asking Questions to Assess Au‘t;hcé)nticity
Investigating the Products of ;Q\@nvestigation
O

Never assume that an item OAsk guestions, request Request further
of evidence is authentic. $ proof. investigation of the

@ authenticity if necessary.

GRAND RIVER SOLUTIONS



W%

QUESTION THE |

PERSON
OFFERED
EVIDENCE

GINALS FROM
THE SOURCE

HAVE OTHERS
REVIEW AND

COMMENT ON
AUTHENTICITY

ARE THERE
OTHER RECORDS
THAT WOULD
CORROBORATE?



What are
the “Hard"”
Questions




How to
Ask the
Hard

Questions

@%V@

Lay a foundation for the Eu@cr?s
* Explain why you a zlgk git

« Share the evid

at you are asking
about, or th are seeking a
respons

?Qg%ate and mindful in your
ions:

3- Can you tell me what you were thinking

when....

* Help me understand what you were

feeling when...

* Are you able to tell me more about...



Special Considerations for o
Questioning the Investigat

The Investigator’s participation in the hearﬁg(pas a fact witness;

Questions directed towards the Investi r shall be limited to facts collected by
the Investigator pertinent to the I% igation;

Neither the Advisors nor the D No -maker(s) should ask the Investigator(s)
their opinions on credibility,.re mended findings, or determinations;

The Investigators, Adviso d parties will refrain from discussion of or
guestions about the séssments. If such information is introduced, the Chair
will direct that it be~gdisfégarded.

©



Ask questions about ho&they conducted their

investigation E

. Explore /&Q\vestigators decision making
Special

: : \%
CO n S I d e ra t I 0 n S %Cszzk clarity about evidence Where it came from
fo r Q u e St i 0 n i ng % collected Authenticity of the evidence
the Investigator <2§

%; If bias is not in issue at the hearing, the Chair should not
6 ’P permit irrelevant questions of the investigator that probe

¢ for bias.

@ Ask factual questions that will assist in evaluation of the
evidence



II Special Considerations $CD
for Panels O

4 )
If a panel, decide in advance who will take the

lead on questioning
.

VAN

Go topic by topic

.

Ask other panelists if they have questions before

moving on
.
>
Do not speak over each other O
.
; %
Pay attention to the questions %anelists
. / J
4 )
Ok to take breaks to consult with each other, to
reflect, to consult with the TIXC or counsel
. J







Cross Examination §’3
Who does it? \S\\O

It par%{ s not If party does not
ap does not .

have an advisor,

institution must

provide one

Must be conducted
by the advisor

iCipate, advisor
can appear and
Cross

i{itvn, SOLUTIONS
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° %
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The Role of the Decision Maker
During Questioning by th Visors

A\

After the Advisor poses a question, the proceeding will pa% low the Chair to consider it.

_I_C‘

Chair will determine whether the question will be permitt isaIwaed, or rephrased The Chair may explore arguments
regarding rele¥a th the Advisors.

The Chair will limit or disallow questions on thebasiS\that they are irrelevant, unduly repetitious (and thus irrelevant), or abusive.
a1 C

<

The Chair will state their decisi nWe question for the record and advise the Party/Witness to whom the question was
directed, accordingly. The C@l xplain any decision to exclude a question as not relevant, or to reframe it for relevance.

I -
The Chair has final say on all questions and determinations of relevance. The parties and their advisors are not permitted to
make objections during the hearing. If they feel that ruling is incorrect, the proper forum to raise that objection is on appeal.




When Assessing Relevance, the
Decision Maker Can: gcﬁ
O

Ask the Advisor why their@stion IS

relevant
Take a break

K
Ask their owr@@estions of the

e

Review éia&hea ring record

GRAND RIVER | SOLUTIONS






Deliberations




Weighing the Evidence & ng
a Determination

Evaluate the relevant evidence C‘_)
collected to determine what we|ght Q\

any, you will afford that item of %{
evidence in your final determlnitk)
Apply the standard of pro the

evidence to each eleme the
alleged policy wolat@
Make a deter as to whether or

not there has a policy violation.




Preponderance of(ghe

Evidence %

Do s notrnean 100% true or
accurate

More likely than not

A finding of respr asivility =
There was <u*ficient reliable,
credible evider.ce to support
at,uing, by a
3 2reponderance of the
¢ v Vvivence, that the policy was
violated

A finding of not responsible
= There was not sufficient
reliable, credible evidence to
support a finding, by a
preponderance of the
evidence, that the policy was

violated

GRAND RIVER

S LI NS



Findings o (@ct

« A "finding of fact!
» The decisi ether events, actions, or conduct
occurr piece of evidence is what it purports to

%/ n available evidence and information
rmined by a preponderance of evidence standard

% Determined by the fact finder(s)
r example...

+ Complainant reports that they and Respondent ate ice
cream prior to the incident

« Respondent says that they did not eat ice cream

« Witness 1 produces a timestamped photo of
Respondent eating ice cream

° Next steps? GRAND RIVER




Policy Analysis

. Break down the policy O\’
iInto elements C.)

. Organize the facts b@%q\

the element to wh@q

they relate $Q
?\

''''''



Allegation: Fondling Oéj

Fondling is the: Q\’
a touching of the private body C?of another person
a for the purpose of sexu catlon
a Forcibly and/or mtho% consent of the Complainant,

0 including insta ere the Complainant is incapable of
giving conser% ause of their age or because of their
temporar rmanent mental or physical incapacity.

Q%

GRAND RIVER  SOLUTIONS



Analysis Grid

Touching of the private For the purpose of Without consent due to lack
body parts of another sexual gratification of capacity
person

Undisputed: Complainant Respondent acknowl S\JCompIainant: drank more than
and Respondent agree and admits this el in 12 drinks, vomited, no recall
that there was contact their statemen Respondent: C was aware and
between Respondent’s investigator & participating

hand and Complainant’s Witness 1: observed C vomit
vagina. “We W klng up. Witness 2: C was playing beer

Co nt started pong and could barely stand

me and was really  Witness 3: C was drunk but
it. It went from there. seemed fine
omplainant guided my Witness 4. carried C to the

6 hand down her pants...” basement couch and left her
there to sleep it off.

GRAND RIVER



Apply Preponderance Standard to
Each Element

Touching of the private For the purpose of Without consent due to lack
body parts of another sexual gratification of capacity
person
Undisputed: Complainant Respondent acknowle\’CompIainant: drank more than
and Respondent agree and admits this eIe 12 drinks, vomited, no recall
that there was contact their statemen @b Respondent: C was aware and

betweeg participatige

hand a Witness 1:@pbs vomit
vagina. Witness 2: w ing beer
pong and gouNr bar@y stand

k but

rally  Witness 3:
it. It went from there. seemed fine
Complalnant guided my Witness 4: carried C to the

6 hand down her pants...’ basement couch and left her
there to sleep it off.

GRAND RIVER



Did You Also Analyze...? ¢
(if required by policy) Q$

-~

In a building owned/contral'eda by a recognized student organization?
¢

‘ Substantial control 2ve: respondent and context?

LN
‘ Complainant wac attempting to access program/activity?
\_/

GRAND RIVER soLUTIONS



Final Report c,)

The allegat
Descrlp aII procedural steps

Flnd|n§—§ fact

&hsmn of application of facts to
olicy

Q ationale for each allegation
$ Sanctions and remedies
' Procedure for appeal

GRAND RIVER | SOLUTIONS



The Final

Determination
Should STAND
On Its Own . S Simpl‘e and zasy to Comprehend

B N i e TR R P e oL e S

Transparent/Clear

Accurate

. N Neutral/Unbiased

D Draw Attention to Significant
Evidence and Issues

GRAND RIVER soLUTIONS



&
/\\O$
O &
Practical Ap@t’b@ation

N\ R

GRAND RIVER  SOLUTIONS



Scenario1 _\S
O%

Witness 7 ondent would like
provide information

Witnes
testir@:;g about text messages between
Complainant that indicate that

th
ﬁﬂ?ﬁlainant has made the allegations

AN
Respondemg; a@ears at the hearing with

vy
4

@O . Can the HP hear from Witness 7 at

S I QQ\ the hearing?

GRAND RIVER soLUTIONS



O .
=

Scenario 2%@9

Respondent&&m es a

polygraph

report to ir%{ igators wherein it is
conclu e@ at Respondent is not

all lons.

Q

beiné‘ro eptive when denying the

The Investigator determines the
report is irrelevant. Must the
Investigator share the report

with the decision maker?

GRAND RIVER soLuUTIONES



Scenario ZI%)$C’

Respondent @Nq}es a polygraph report
to Investiga herein it is concluded

that Re nt is not being deceptive
whe Z%ymg the allegations. The
PO her appears and answers all

@& nt questions on Cross.

— S
$O . Must the Hearing Panel find
?\

| Respondent not responsible
Ol

because of the findings in the
report?

GRAND RIVER soLu



Leave Us Feedback:

Questions?

Email Us:
mcompton@grandriversolutions.com

iInfo@grandriversolutions.com

- \ S

2 @GrandRiverSols
Il [ Grand River Solutions


mailto:Chantelle@grandriversolutions.com
mailto:info@grandriversolutions.com

©Grand River Solutions, Inc., 2021. Copyrighted
material. Express permission to post training
materials for those who attended a training
provided by Grand River Solutions is granted to
comply with 34 C.F.R. 8 106.45(b)(10)(i)(D). These
training materials are intended for use by
licensees only. Use of this material for any other
reason without permission is prohibited.
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Day 2

Jody Shipper &q&

X Hearings in

Regulatory

Q

March 2022
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O
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sica Brown




Meet Your Facilitators

N—
Jody SIQ??F Jessica Brown
She/HewHers She/Her/Hers
Co-Founder and Managing Senior Solutions Specialist

Director



. Qe
Overview of Day Two O
\9/\
O
&
Pre-Hearing Prepa&ﬁm

| Vﬁg o
QdTestimony a ross Examination
QQ\

Let’s Practice!
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The investigation is complete! éﬁ

\{\
It is ti \{schedule the hearing...
Qex

Ra p i d Fi re #1 A@g\ng the chat box, share your “To Do”

@ List for coordinating the hearing.

O
&



(Arromging for space j

( Arranging technology

( Scheduling pre-heari% tings with parties & advisors

( Scheduling prehe:%’ g meetings of the panel
( Providing re@‘ record to panel and parties

Rapld Flre Scheduli e'h’earing

Re Ca p Acco datlons

for written submissions

O Conflict checks

O’rher considerationse

CDQ\



You and your team did a great job scheduling the hearing and a@ all the logistics!

Rapid Fire #2

It is now o§é®< prior to the hearing. You

have alr eceived and reviewed the report
and r%] and you will be meeting with the
e panel (or spending some quite time

re
@D‘urseh‘) to prepare for the hearing.

Q\ Use the chat box to share what you plan to

O
&

discuss/think about during the prehearing
meeting.



Rapid
Recap

Fire

O
&

S

Developmen’r of m’rroduc’rory/;q\wén ts

Inmql discussion of the QQW

Areqs for further e(p tion

Lls'r of questi

’rhe parties and the witnesses

An’r|C|

f po’ren’rldl issues

@v

Review of any written submissions by the parties

-

.

Other considerationse




Pick a scribe

\/
Break Out! O
 All grot@:%s or topics that you would like to

explor erin the hearing
#1 e Gro : Qdestions for Complainant and Witnesses Bob,

Dﬂ(i Stevie
roups 2: Questions for Respondent and Witnesses Nick,
ayla, Caitlyn

QQ\ Email your responses to Laura

* |figueredo@grandriversolutions.com



Report Out QO
«

* Group 1: Questions for Complaiaarggm

Witnesses Bob, Dylan, Stevi%

* Groups 2: Questions @Te ondent and
a,'Cai

Witnesses Nick, Kffl lyn

 —

ol



Logical connection between the evidence
and facts at issue

Assists in coming to the conclusion - it is
“of consequence”

Tends to make a fact more or les
probable than it would be without that
evidence

GRAND RIVER
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Say hi again

Brea k Out! > Select a member of your group

to take notes and to report out
#2 to the whole group

Group 1: Questions
by Complainant for

Discuss the list of Respondent; Bob,
d Dylan, Stevie

propose Group 2: Questions

que5ti0ns for: by Respondent for

Complainant; Nick,

Kayla, Caitlyn

” GRAND RIVER scoLuUTIONS
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1l Report:Out
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These questions are submitted by Complainant for Respondent
1. How many drinks did you have at Kayla's before going to TKE?
How big were those drinks?
Who mixed those drinks?
Were you drunk when you got to TKE?
How often do you go to parties?
How often do you get drunk at parties?
Why didn't you stay with your friends when you got to TKE?
When you got to TKE, did you intend to have sex with Angel that night?

NN AEWN

§. What else do you remember from that night?

10.Did you play darts?

11.Isn't it true that you were easily able to throw darts and hit the bullseye that
night?

12.When Angel was "hugging” you, as you called it, he was actually just holding on
to you for support because he could not stand up, isn't that right?

13.How many times did he fall on to you when the two of you were on the couch?

14.Who got up first from the couch?

15.1sn't it true that you got up first and pulled Angel to his feet?

16.You told the investigator the two of you were drunk sloppy kissing? It seems you

\

S

are admitting that Angel was drunk, isn't that correct?
17.Given all that you recall, it seems that you have a really good recollection of that
night, no impaired memary, were easily able to play darts, and never fell down,
so for you to act as if you were too drunk to give him a blow job and that yad
the real victim here is nothing less than highly offensive, isn't that right?
18.1f someone were sexually assaulted and the other person said it was ictim’s

fault, that is victim blaming, isn't it?
19. Are you alleging you were sexually assaulted?
20.Why would you make that up?
21.If you are saying that you were sexually assaulted, why ‘tyou file a complaint?
Is that because you know you'll lose and be expe r asfalse complaint and
retaliation if you do that?
22. Are you making an allegation in order to retaliate\ag
23.Did you ever drink from Angel's water bottla?
24.Did you ever smell alcohol on Angel's breath while at the TKE party?
25.Have you seen the video of you giving Angel a blow job?

inst complainant?

26.Did you initiate sex with Angel in order to get back at your boyfriend?
27. He wasn't restraining you, why didn't you just pull away?
28.Do you often give blowjobs to boys at parties?

Questions submitted by Respondent for Complainant
1. You said you do not remember anyone drinking from your water bottle. How can
you remember that?

Did you file a report with the"Police?
Why not?
Did you get a medical exam?

Why not?
Is it true that y,
Isn't it true tha

oping to go to medical school?
e really worried about your grades this semester?
e yoly were struggling with inorganic chemistry class?
rue that you wanted to drop the class, but you would have had a "W"

0.Di end up withdrawing from that class?
Angd isn't it true that there is no notation on the transcript because you were given
e

gift of being pulled from the class without any transcript notation?
2.And is that why you filed this claim, so you could get out of taking the class

Ve N AW

Isn'ti
Anch

without anything showing up on your transcript?

13.You said to the investigator that you “could not believe anyone would film” the
sex act that occurred at the TKE party, isn't that correct?

14.Have you ever watched any porn videos?

15.Didn't you take a video last year of some of your friends, including Bob and
Dylan, playing a game that involved simulating sex acts?

16.During your interview with the investigator, isn't it true that you had to be
reminded by your own advisor that your “story” is that you were too drunk to
remember anything, right?

17.How many times did you and your advisor rehearse your interview?

18.You said you had no information or memories about what happened at the party,
but also claim to remember how her hands were moving, when the two of you

were sitting on the couch in the basement. Which one of those statements is the
lie?




Questions for Bob

By Complainant
1. When you were describing the vodka your poured into your water bottle, what

exactly do you consider to be 2 or 3 shots?

Did you use shot glasses, red solo cups, or did you eyeball it?

What do you remember about Barb's Tinder profile?

Did it suggest what type of relationship she was looking for?

Did you match?

Why were you looking at Tinder?

How often do you troll on Tinder?

You said Barb took a huge gulp out of your water bottle toward the end of the

el L

evening. What did you mean by "huge gulp?”
9. How much of the vodka/orange juice in your bottle did you drink that night?
10.How much was left in the morning?

By Respondent

1. Doesn't your frat have a reputation on campus of getting girls drunk at parties?

2. Isn't true when you say you take care of people at parties, that you actually just
get them more drunk so they will have sex with one of your friends or brothers?
That is what you were doing to the respondent, correct?

3. Didn't you have to retake Measuring Science 101 where they teach you how te
measure liquids?

4. How many times did you watch that video before deleting it?

5. Do you still have the video?

6. Will you get in trouble with your fraternity for bringing in illicit alcohohto the
party?

7. Isn'tit a violation of fraternity rules for you to drink, partigularly When you were
supposed to stay sober and prevent people from getting'toé drunk or harming
themselves or others?

8. Do you feel bad that, by drinking so much, ydu weretwnable to do your job well
that night?

9. Do you feel bad that, by drinking so much, yotsbdsically allowed the sex assault
in the basement to occur, because you weren't keeping a watchful eye?

Questions for Dylan

1.
2.

A L R

10.

11.
12.
13.

14.
15.

16.

By Complainant

You told the investigator yéu saw Angel spill beer on Barb, isn't that correct?
And didn't you tell the ihyestigator that you also saw Angel stumbling and
falling?

So basically, heswas atting like he was so drunk that he could barely function,
right?

By Re¢pandent

You made a,water bottle of vodka and orange juice correct?

Hew much did you drink?

Do yotl remember how much of it you had left at the end of the night?

Héw strong was your orange juice and vodka?

You bought beer. How old are you?

Why do you have a fake ID?

You said you saw Angel at the party, and that he was so drunk he could barely
stand up; did you take any action to protect your drunk friend from drinking
more?

Is that because your friend was not really that drunk, or because you don't really
care about someone being so drunk they can barely stand?

Your friend passed out at the end of the night; which emergency number did you
call for help?

You said you put a trash can by him when you saw him passed out, but you didn"t
roll him on to his side? Is that because he was sleeping, and not really because
he was drunk?

Have you ever tried to hit on Barb?

Didn't she reject your advances?

Is that why you're exaggerating your supposed observations that Angel was so
drunk?

Respondent does better than you in all your classes, correct?

And you said you once caught her cheating off of you, but isn't it actually true
that you were the one referred to student conduct for a plagiarism charge?

If you have a fake ID, what else is fake? Your testimony, for example?




Questions for Stevie

who=

By Complainant

How much did you have to drink?

How drunk did you feel that night?

Do you think you were close to blacking out?

Given how drunk you were, isn't it likely that you don't really have a good
memory of that night?

You said Angel stumbles even when he is not drinking, yet you know he is an
athlete, so how is it that an athlete stumbles and is as uncoordinated even when
sober, as you described to the investigator?

Do you have a crush on Barb?

How long have you wanted to have sex with her?

Are you minimizing how very drunk Angel was in order for her to like you more?

By Respondent

Did you see Barb and Angel playing darts?

Was Angel able to play darts?

Was he hanging on to Barb for dear life or standing up and throwing darts?

Questions for Nick

oW =

o~

. Did you imagine the conversation about Angel wanting o

By Complainant

Isn't true you have no real friends?

You don't get good grades, correct?

That is because you are always smoking weed, correct?

How much weed did you smoke that night?
Does smoking weed impact your ability to remember things?
Isn't it true that the reason you started smoking weed was becaus ta

card for medical marijuana, for your anxiety and ADHD?
p with a girl?
Does your anxiety or ADHD make you imagine thipgs,th ot happen?
Why did you presume Angel was "cheating” whe

sexual assault?

10.Did you watch the video?

11.1sn't it obvious to you that Angel is swaying

an barely stand up while she
gives him a blow job?

12.Do you still have the video of that night on your phone?
13.1f | were to call the police on you and tell them that that you have evidence of a

crime on your phone, aren’t you scared they will find it?

agjactually the victim of a

S

U wh =

By Respondent

So, the complainant seemed desperate to hook-up with a girl that night?
Are you certain you remember that conversation?

What else do you recall from ghat night?

Can you remember what y: breakfast that day?

And isn't it true that y re ayreally honest person who would never lie?

1.

2.

Questions for Kayla
By Complainant
tice

Did y
basement?
youlfeel drunk that night?

e complainant stumbling or falling over, once he was in the

amount you had to drink that night a lot for you?

Wa
Ww how much you had to drink, do you think you can even trust your
emories from that night?

LN o

. Barb is a good friend of yours, isn't she?

You would say anything to support her, wouldn't you?

Did you tell the investigator that Barb was mad at herself?

Is it possible she was mad at herself for violating Angel?

You said Barb and Angel were "drunk sloppy kissing.” Did you get that phrase
from Barb, or did she get it from you?

10.Did she tell you what to say here today?
11.Do you know that, if you are caught lying for her, you will be disciplined and

oA Wk

might be suspended or expelled?

By Respondent

Would you categorize Angel as the initiator of all the contact between him and
Barb?

So you would call him the aggressor, is that right?

How many times did you see Angel fill Barb’s beer that night?

And you saw him keep topping it off, is that right?

Did that feel predatory to you?

Have you seen Angel or any of his friends like Bob, Dylan, Stevie, or Nick try to
get a girl really drunk at a party, on any other occasion?




Questions for Caitlyn
By Complainant

1. You would consider complainant a good guy, right?

2. Barb wanted to “have a good time"” right?

3. Did she tell you she planned to have sex with Angel that night?

4. You saw her intentionally move down to give a blow job?

5. How often has she done this at other parties? Is giving blow jobsisomething she
casually does at parties?

6. And she is a good friend, right?

~

So this is particularly painful for you, your telling the truth about her sexually

assaulting him, right?

8. And would you agree that it does not matter ifithe victim is a man or a woman,
but rape is rape, right?

9. You said Barb had her arm around Angel’'s waist when people were in the

basement that night. Is that so that sh€é ¢ould control him?

By Respondent
1. You told the investigatat you had 4-5 bears and 2-3 swigs of from Bob's vodka,
correct?
s that a lot for you?
Were you feeling\druhk that night?
How drunk?
Wassthe drihik’in Bob's water bottle strong?
Given'hew drunk you were, why should we trust your recollections of that night?
Ydu'said you were cheering on the sex act in the video; were you surprised to see

NOo R WN

yourself doing that?
8. Do you remember cheering?
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Title IX in a Post

Regulatory Worla
Day One

Chantelle Cleary




Chantelle Cleary, ).D.
Senior Consultant

Chantelle Cleary is a nationally-recognized subject-matter expert in Title IX
and related fields. She has more than 10 years of experience in the
investigation and adjudication of sexual and interpersonal violence. She
lectures extensively at universities and conferences throughout the U.S. on
Title IX, VAWA, harassment, and implementation of best and emerging
practices. Prior to joining Grand River Solutions, Chantelle served as the
Director for Institutional Equity and Title IX at Cornell University, and
before that as the Assistant Vice President for Equity and Compliance and
Title IX Coordinator at the University at Albany. In these roles, she provided
direct, hands-on experience in the fields of Title IX, civil rights, employment
law, and workplace and academic investigations. Her responsibilities
included focusing on diversity efforts, sexual assault prevention and

training, affirmative action, and protecting minors on campus.



Grand River Solutions, Inc.

About Us

Grand River Solutions provides Title IX, equity, and Clery Act consulting
services. Together, our experts have decades of direct, on-campus
experience at both small and large, public and private institutions. This
practical expertise derived from years of hands-on experience enables our
team to offer customized solutions unique to your educational institution’s
needs. Grand River has a suite of creative, cost-effective and compliant

solutions to help schools meet their needs in innovative ways.

GRAND RIVER



Today’s Agenda

A Whole New Word: The Post 05 Conducting the Investigation .
Regulatory Application of Title IX ® o °
. o.. 0.. '...
Reports of Misconduct and . o PR . .'-.:°-.t°-._°°..
the Post-Regulatory Evidence 0 000em
Requirements for Response PP
° s
. . ...‘:.Q...o :’é'o..'
Investigations Post o C O
Regulations The Investigation Report .. Ses
o Lo
o e 4
® 0
o

The Investigator




CO
A Whole New Wo\g@ﬁ?e
Post Regulator
Applicatiochzfg tle IX

Narrowed jur'sd'%ﬁ?& Nnd expansive procedural

requirements

O
&

GRAND RIVER
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X,

Title IX of the . %}Gf |
: op in the United
Education States, shall, on the basis of

S excluded from
ticipation in, be denied
Q\ e benefits of, or be

QQ/ subjected to

N\ discrimination under any

Q‘ education program or

activity receiving Federal

financial assistance.”

Amendments
Act of 1972

GRAND RIVER



Title IX Applies to All Forre> f Sex
Discrimination \S\\

o Sexual Harassment O\/

o Achievement Awards % Retention Rates

o Athletics Q\ o Safety

o Benefits Q@ o Screening Exams
o Financial Aid \ Sign-on Bonuses

O
o Leaves of absence an@y ;olicies o Student and Employee Benefits
O

o Opportunities to join Thesis Approvals

o Pay rates Q\?\ o Vocational or College Counseling

o Recruitmen o Research opportunities

GRAND RIVER



The May 2020 Title IX Re ions
Cover A Narrow Scope itle IX

3O

o Sexual Harassment
o Achievement Awards 4

Athletics < . .
R QQ/ Conduct Constituting
 Einancial Aid \ Sexual Harassment
o Leaves of absence and re@y policies as Defined in
o Opportunities to join Section 106.30
O
O

Pay rates ?\
Recruitmentcﬁq e

GRAND RIVER




Section 106.30: Sexual Harassment

Sexual harassment means conduct on the basis of sex th isfies one or
more of the following:

(1) An employee of the recipient conditioning the provision of an aid,
benefit, or service of the recipient on an individual!’s participation in
unwelcome sexual conduct;

(2) Unwelcome conduct determined by a reasonable person to be so severe,
pervasive, and objectively offensive that it effectively denies a person equal
access to the recipient’s education program or activity; or

(3) “Sexual assault” as defined in 20 U.S.C. 1092(f)(6)(A)(v), “dating violence”
as defined in 34 U.S.C. 12291(a)(10), “domestic violence"” as defined in 34
U.S.C. 12291(a)(8), or “staiking” as defined in 34 U.S.C. 12291(a)(30).




Title IX Application Post 020
Regulations \S\\

106.30 Sexual Harassment:

@
All Forms of Sex Q/ * Hostile Environment
aior

e Quid Pro Quo

Discrimination, Retal
e Sexual Assault

$0 * Dating/Domestic Violence
QQ\?“ * Stalking




Title IX Application Post May 2020

Type of Conduct

Regulations

Place of Conduct

« Campus

Program,
Activity, Building,
and

e Inthe Uinad
States

\

Recuirad identity

« Complainantis a

member of the
community, and

« Control over

Respondent

o5

Apply 106.45
Procedures

Required
Response:

Section 106.45
Procedures

GRAND RIVER




&

First Question Does the ng@int Allege:

1. sexual ha;siment in which the harassment
was sQ Severe and pervasive that it denied the
c nt equal access to an educational
progtam or activity, or denied the employee

%he fqual ability to continue their work;

% ating Violence, Domestic Violence, Stalking,
A or Sexual Assault;

3. A complaint of quid pro quo sexual
harassment by an employee respondent
against a student.

» \,




Second Question

2
Did the conduct o@r:

1.

The incident(s) occurred at school,
within the United States;

gnized program in in a building
nder the school’s control, and within
the United States;

The incident(s) was part of one of the
school’s programs or activities, such as
part of a field trip or team athletic
event, and within the United States.

Z.C-?h}qtident(s) occurred as part of a




Third Question

Is the Complaiﬁ
. astude 2% ether applicant,

admitté r currently enrolled); or

1
2. An oyee (applicant, hired but
et working, or employed),

XOr someone who is otherwise still
A accessing or attempting to access a
® university program or activity,
within the United States.

O
&




Fourth Question s the Respogﬁ;@?
: A stud hether applicant,

@:@, , or currently enrolled), or

ployee (applicant, hired but
Q\ yet working, or employed).

Someone else that the institution
may have control over (ie, a
contractor, an alum, or a vendor)




v/

Apply tiie 106.45
Procedures




What do we do

about misconduct
that does not fall

within this narrow




$%

Apply other applicable

institutional Cy Or
proce@& es.

#

&
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Reports of Miscond g’lsc%md
the Post-Regulat

Requwementsé R

o...'
® Qe ®e .’o..:...'. -
Response s
Actual Knowled @ort Response, Initial .‘.
Assessments, an %u ortive Measures :'
S, :
© :
Q¥ ‘

GRAND RIVER

SOLUTIONS



Notice to College/l )i arsity
I
Outreach/Response from Title IX Coordinator
NS
9 y

Support Measures, whether or not Formal Complaint is
filed

4

Options for Resolution

“ GRAND RIVER




Actual Notice: A Narrowed Sc%pe of
Institutional Respon5|b|I|ty

Institution must respond when it h \

- “Actual knowledge” %CD

«  When “an official of the recipient wh thority to institute corrective
measures” has notice, e.g., Title Ii Inator

« of “sexual harassment” (as ne& ined)
- that occurred within the % ‘education program or activity”
* “includes Iocatlons$ or circumstances over which the recipient

exercised substa trol” over the respondent and the context in which
the sexual h nt occurred

- Fact speci@quwy focused on control, sponsorship, applicable rules, etc.

- against a “person in the United States” (so, not in study abroad context)



it 5 ooF

- O

plc);1/5|b| .
Q;O@O
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Mandatory Response

1. Discuss support
measures

2. Explain that suproid
measures are available
without filir.g formal
complain

3. Explain
options for
resolution
and how to
file

"* GRAND RIVER
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How to Proceed?

Remedies-based Alternative/l"iiorm™al Investigation/Hearing

S
o3

No formal process fement All requirements of

106.45

“ GRAND RIVER
SOLUTIONS



Supportive Measures

forever

Interim, not

=

' des “before
nvestigation”

J

Equitable #
Equal

J

% SOLUTIONS



Nc@@%?tive?

q\/
% No default, always

Q\ case-by-case

> Right to challenge

iitve, SOLUTIONS




Emergency Removal of Studept

High threshold

Not a determination of responsibility

Whether or not grievance is un@@
Individualized \QQ/

Immediate threat ( ical)

Opportunity ty@enge

GRAND RIVER



Complaint filed,
SIGNED, request%\f'g

iInvestigatio

Coordinater<iles,
SIG tarts
g\ igation




'ying to do some
pre-investigation
to identify

. I
Does it meet the Y "
elements? If not, |

DISMISS

respondent

" GRAND RIVER



Dismissing Complaints

N\
MANDATORY O DISCRETIONARY

e Not sexual harassment @Q‘Complamant withdraws complaint

e Did not occur in program or ® e Respondent no longer
activity enrolled/employed

e Not against person ?Li e School unable to collect sufficient info



Complaint Resolutic&g
~

Informal Resolution %)/ al Resolution
Q|

Formal Complaint Required Investigation and

Parties must agree e . :
. Adjudication process in
Can withdraw form pirocess

compliance with Section

Alternate
Resolution/Mediation 106.45

No appea!



Inv
estigati
gations 5@5?\

Re
gulations
e

.........
B
L]




Procedural requirements for I@z:estigations
l@

Equal opportunitv to

Notice to both parties present evide nce,

| Npportunity to review all
\ evidence, and 10 days to

Written notification of
meetings, etc., and
sufficient time to prepare

submit a written response
to the evidence prior to
completion of the report

An advisor of choice

Report summarizing
relevant evidence and 10
day review of report prior

to hearing

% GRAND RIVER



Notice Requirements c
o

the time and with

Notice of the allegations, including sufficient details k
I'pterview. Sufficient details

sufficient time to prepare a response before any initi
include:

- the identities of the parties involved in theigeident, if known,
- the conduct allegedly constituting sex assment under § 106.30,
- and the date and location of the alleged-incident, if known.

The written notice must include a % ent that the respondent is presumed not
responsible for the alleged con amd that a determination regarding
responsibility is made at the usion of the grievance process.

The written notice must jaferm the parties that they may have an advisor of their
choice, who may be, b t required to be, an attorney, under paragraph
(b)(5)(iv) of this sectioén may inspect and review evidence under paragraph
(b)(5)(vi) of this sec

The written ust inform the parties of any provision in the recipient’s code
of conduct tRhat prohibits knowingly making false statements or knowingly
submitting false information during the grievance process




Advisor of Choice &
. The advisor can be anyone, ir@\mg an attorney;
. Institutions cannot place re‘wfctions on who can

serve %

- No training require Q\
. Institution must iIde advisor for the purposes

of cross exar@ n, only.
ol



Oég
Written No ﬂic%tlon

Meetings a@P@ ufficient
T|m repare

@
&



\Oéb
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Evidence Review

Parties must have equal opportunitgs’fi}spect and review
evidence obtained as part of the investigation that is directly
related to the allegations raised@'rormal complaint

10 days to provide a written reSponse



Investigative Report and &gview

. After reviewing and considering the 'Séments on the
evidence, the investigator will g e a report that
summarizes the relevant evid .

- That report will be share Eﬁthe parties and they will
have 10 more days to nt

&
>
X



“Directly Relai;gﬁ) and
“Relevant Egﬂ?ldence

&
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Related” Evide

Preamble gm it should be interpreted
using it and ordinary meaning.

D I rECtIy « Ter roader than:
Re I atEd é&(re}evqnt evidence” as otherwise
S

CO ed in Title IX regulations, and

EVl d ence Q\ - "any information that will be used
&

Regulations do g: efine “Directly

during informal and formal
disciplinary meetings and hearings”
as used in Clery Act

Includes evidence upon which the school
does not intend to rely in reaching a
determination regarding responsibility
and inculpatory or exculpatory evidence
whether obtained from a party or other

source




The Depart@lines to define
in

“relevant” ting that term “should be
interpre /&J g [its] plain and ordinary
meani

"Re I evd nt" Y g{;:ederal Rule of Evidence 401 Test
. elevant Evidence:
Evidence

A@ - “Evidence is relevant if:
Q 2 - (a) it has any tendency to make a

fact more or less probable than it
would be without the evidence; and

(b) the fact is of consequence in
determining the action.”



Evidence That is Not “Rele !
«  "“Questions and evidence about the cor@oﬁnt's sexual predisposition or
prior sexual behavior are not relevar%

« unless such questions and evidence about the complainant’s prior sexual

behavior are offered to pro
committed the conduct a

- ifthe questions and e
complainant’s prior
are offered to proye sent.”

- “require, allow, rel n, or otherwise use questions or evidence that
constitute, or se losure of, information protected under a legally
recognized privi

ed by the complainant, or
concern specific incidents of the

C

privilege.”
« Physical ental health records and attorney-client privileged
communications would fit within scope of this prohibition

t someone other than the respondent

behavior with respect to the respondent and

, unless the person holding such privilege has waived the



Who Decides? Oéb

Department emphasizes repeatedly.i \’amble that investigators
have discretion to determine relevzil;

Subject to parties’ right to l’%e upon review of “directly related”
evidence that certain infﬁ?‘a ion not included in investigative
report is relevant an@ Id be given more weight
Investigators will have<tobalance discretionary decisions not to
summarize certain nce in report against:
Each party’s right to argue their case, and
Fact tha ions regarding responsibility will be made at
hearin investigation stage







The Investigator

Can be the Title IX Coordinator, aitinough that is
disfavored

Must be trained in aczo:dance with the requirements in
the regulations

\/

Must conAuc che investigation in an impartial manner,
avoiding ctas/pre-judgment, and conflicts of interest

GRAND RIVER
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Impartiality: Avoiding Prej ent
and Bias \S\\

\Y
O

“The Department’s interest in ens@ partial Title IX proceedings that avoid
prejudgment of the facts at iss@\e essitates a broad prohibition on sex

stereotypes so that decisi @are made on the basis of individualized facts and

not on stereotypical notions of what “men” or “women” do or do not do.”

O



Impartiality: Avoiding Prejltslg ent
and Bias \S\\

Practical
application of
these
concepts in

investigations

N\
O

Do not rely on cultural “rape myths” th entially blame complainants
( )
Do not rely on cultural stereotypes t how men or women purportedly behave
\, J
'Do not rely on gender-spe earch data or theories to decide or make inferences of relevance or |

_credibility in particula es
Recognize that any anrdless of sex, gender, gender identity or sexual orientation, can be a victim
_or perpetrator o assault or other violence

I\L

I\L

ption of bias in favor of or against complainants or respondents generally

I\L

terview and investigation approaches that demonstrate a commitment to impartiality




|| Impartiali

ty: Avoiding Bi t
. AVOIaIn I
y 8 &a@

7

Department also rejected commenters’ arguments that indivi
as investigators because of past personal or professiona

peri

ould be disqualified from serving
ce

\
>

is biased” WHILE
\_

“Department encourages [schools] to apply an
bias exists), common sense approach to eval

S

(whether a reasonable person would believe
whether a particular person serving in a Title IX role

(o

‘exercising caution not to apply
example, assuming that all self-
or that a male is incapable
\defense attorney, rende

/
<

e ions that might unreasonably conclude that bias exists (for
%ﬁ ed feminists, or self-described survivors, are biased against men,
iNg sensitive to women, or that prior work as a victim advocate, or as a

erson biased for or against complainants or respondents”

J
<

_/

GRAND RIVER




Impartiality: Avoiding Confkcts of

Interest \
\g\

-

113

inherent conflict of interest” because of their affiliatiga,withthe school, so Department should

Commenters argued that investigators and hearing offj ployed by schools have an

require investigations and hearings to be ted by external contractors

~

.
-

.

Department noted that some of those c@ners argued that this resulted in bias against
complainants, and some arg that this resulted in bias against respondents

_J
N

-

.

and other personnel, so ent will focus on holding school's responsible for impartial

Department’s response: Department's authority is over schools, not individual investigators
end result of process,@%?abmeling certain administrative relationships as per se involving

conflicts of interest

_/
o

_J

R
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Impartiality: Avoiding Prej cr’nent,
Bias, and Conflicts of Intetest

a4 )
Bottom line D
_ o
®Q~

\Y
O

»Fo facts of every individual case
D\
»1Investigate in manner that will not allow

even a perception of prejudgment or
bias for or against any party




\ ., .°
Conducting th8\,\5« o

Investigations S eeulliil

QQ/Q\ 0®® :::.::.“

GRAND RIVER sOLUTIONS



Notice of form@estigation
O

ESSGI’\tIa| IWerviews

steps of an S

InveStlgathn QQ/Q\ Evidence Collection
Q

[ Report writing




Develop a timiaine

\

N\ 4

ldont fy Witnesses

.

-
'‘ventify Potential Evidence

\J

@

Develop Strategy to Collect Evidence




Investigation Timeline :
Prior History Alleged Assa $

. Between the Parties * Consent
. Of the Parties ° Typegﬁ)\tact

\%

P ﬁ eged Assault Post Alleged Assault
Q\  Pre-Meditation « Behaviors
CQ * Manipulation - Communications

- Attempt to Isolate

% SoLUTIONS



ldentify and Interview Parties/Witnesses
Interview Objectives O$

%O@ Q

Igz"\

Connect Safety Assessm%@ Services Evidence Preservation
Build rapport Physical and Em% I Advocates Text Messages
N Police/Campus Photographs

Build trust Safety of Vi
Empower Safety of LS munity Medical care Names and contact info for

Listen a$~ e Accused Interim action witnesses



Secure an a%@'cz?e meeting location
Allo enough time to conclude the
:

Prior to the

Interview

If interviewing a party, inform them of
their right to have an advisor present.




» That you are neutra $

» That you will list t they are saying is
important to@
» That you V% p the information they share
private

SEt * Wh ill do with recording/notes
y Q&you may have to ask difficult questions

EXpeCtatl O n S A@a ience, respect, and appreciation
Q
* Honesty

» That they will seek clarity if needed (give them
permission to do so)

» That they wont guess or fill in blanks




Th = i m pO rta nce Of An investigator must

make the person being

em p owermen t interviewed feel safe, ir:
and the power of
em pathy This will lead to feelings

More accurate of safety and trust and
investigatory findings will result in a more
cooperative subject.

The subject will be
able/willing to
remember and share

Increased evidence

collection and quality more information

GRAND RIVER



Start by
eliciting a
narrative

Investigative Interviews

Interviaw fur
clacrificacion

Avoid leading
guestions,
guestions

that blame,
interrogating

¥ GRAND RIVER






S
|| Evidence Q$

tends to prove or disprov existence of an alleged fact; anything
presented to the sens@md offered to prove the existence or non-

existence of a fact.”
&

“Something (including tes%@documents, tangible objects) that

“ GRAND RIVER

Black’s Law Dictionary




RN\,

» Evidence that is based @n personal knowledge or
observation and thag, iftrue, proves a fact without
inference or presumption.

Types of nstan =%

- Evidefice based on inference and not on personal
Rewledge or observation.

Evidence

NS
¢ LN

* Evidence that differs from but strengthens or
confirms what other evidence shows




Text Messages

Social Media
posts

Surveillance

Social Media
Communications

Emails

Photographs

Police Body
Camera
Footage

\viedical
Records

Phone Records

Audio
Recordings

'~ GRAND RIVER
¥, soLUTIONS



&
A Thorougﬁ
Investégﬁ\fion

Is more tivar, evidence collection

"“ GRAND RIVER
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O\/
800

RELEVANCE CREDIBI?@

?\
X

RELIABILITY

AUTHENTICITY

WEIGHT

GRAND RIVER



The Depamgdeclines to define

“relevané’i icating that term “should be

T T interpr using [its] plain and ordinary
Relevant m@\«g
1 o ,e.g., Federal Rule of Evidence 401 Test
Evidence e, o

@ for Relevant Evidence:
\A - “Evidence is relevant if:
Q\ + (a) it has any tendency to make a

Q fact more or less probable than it
would be without the evidence; and

(b) the fact is of consequence in
determining the action.”



. - i "
Evidence That is Not “Rele
« "Questions and evidence about the complainan@\qﬁal predisposition or prior sexual
behavior are not relevant,

« unless such questions and evidence m%}ue complainant’s prior sexual behavior

are offered to prove that someone than the respondent committed the conduct

alleged by the complainant, or
« if the questions and evidence erh specific incidents of the complainant’s prior
sexual behavior with respe respondent and are offered to prove consent.”

« “require, allow, rely upon, c«Q erwise use questions or evidence that constitute, or seek
disclosure of, informatign'pfetected under a legally recognized privilege, unless the
person holding such §r| e has waived the privilege.”

al

* Physical and m th records and attorney-client privileged communications would
fit within scop is prohibition



Assessing Authenticity $%
O

Investigating the products of the Investigation

P

Q

O
Never assume that an @k guestions, request Investigate the
item of evidence is @ proof. authenticity if necessary.

authentic. QQ*

GRAND RIVER



Assessing
Credibility and
Reliability

N\
a\&\

ists, but consider the following:

No formuk/
> @ rtunity to view

pility to recall
motive to fabricate
» plausibility
» consistency
» character, background, experience, and training
» coaching
» Your own bias and limited experience



Some Other
Evidentiary Issues O$CJ

- Character evidence
« Polygraph examinations
« SANE reports

- Articles from journals

- Past conduct of
complainant,
respondent

- Unlawfully obtained
evidence




N ‘0."‘:::::::‘:...'2
The Investiggtj@n Report ..
& 00 il

Narrowed Juri E\ﬂw
ment

. 0" W Josn
and Expansive Procedural °

Require 6 ......
07 Ny
o3
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At the conclusion of O$%
the investigation, we \
must create an O
investigative report CJO
that fairly summariz@
relevant evidence \Q

&
o
©

A




Relevancy Standard

 “"Evidence is relevant if:

» (a) it has any tendency to Corplainant, with two
make a fact more or less %xceptlons

probable than it would be Q/  Legally recognized and un-
without the evidence; a& waived privilege.

* (b) the fact is of * Records related to
consequence in FO medical, psychiatric,
determining thv), tion.” psychological treatment

O3



Redactions



Share the report with the
parties and their advisors

Add itiOnaI : in electronic format or hard
Requirements == Copy

At least 10 days prior to the
hearing




The

Im

The Impertance o
' d

. .......
*®
]




The Purpose of the Repoég

To allow for advance

review » By the decision maker
* By the parties

(A
:ﬁ

' Reduce likelihood of

bias in final outcome

" GRAND RIVER
/i, SoLUTIONS



Intended

Recipients \
i &

= The Parties
>

= The Advicors

v, SOLUTIONS



Other Recipients?

Friends of

: Attorneys
the parties y

Social Media



nt

Quality Rep
0

.........
B
L]




Intentionally orga dto
enhance compr@ nsion

N\
Factually a\s/éﬁate

Essential Con@{sO

Elements 3§¢
QNl hout editorial or opinion

O
Consistent format






- S A

O\/
Report and Recqg;@ M vdence.

Compilation of the
Evidence %

RRRRRRRRR




Compilation of the eviuence.

The Record

Is attached to the report.

Includes a procedural timeline.

GRAND RIVER



O
|| Examples of Appendices«\()$
O
Appendix A: witness testimony only (e.&scripts, statements

summaries, etc.);

Appendix B: relevant docum@ evidence (e.g., text messages, SANE
reports, photographs, etc.,

Appendix C: the re am%g evidence deemed irrelevant, but directly
related to the all@ ons in the formal complaint;

Appendix D: theprocedural timeline.




Structure of the Report O$CJ

\
» Overview of the Investigation 6&
» Statement of Jurisdiction ()\/

> |dentity of Investigators \

» Objective of the Investigation@?‘the é
Investigation Report Q

» Prohibited Conduct Alle@

> Witnesses 0

» Evidence Colle

» Summary tdence
» Conclusio

¥ GRAND RIVER

i, SOLUTIONS




Report Structure
Overview \O$C°

In this section, provide a very brief overview of the C

the nam@\t'he parties

@pllcable policy(ies)

Include: - QS prohibited conduct alleged

E the date, time, and location of the
Q\ conduct

CQ a brief description of the alleged
misconduct




WReport Structure S
Statement of Jurisdictio®$
SO

1. Cite Jurisdictional Eleme@

2. State all grounds faﬁy isdiction

Q

®
&



Report Structure S
ldentify Investigators O$

AN

1.ldentify the investigators bé }}m
2.State that they have b&sﬁ:properly trained

3.List trainings, or ci %cuments in the record
that detail investigators prior training

&

O



Report Structure
Objective of the Inves

t,ig\qﬁ?n & Report

1.This language should mirr
policy or procedures. S

N
3.Briefly state t@@

2.State the objectiv

4.Describe

c@&language in your

e investigation

procedural steps were followed

<2\v§purpose of the report.




WReport Structure
Prohibited Conduct All
SO

1.List the allegations of prol@ted conduct in the
formal complaint.

2.Include definition rohlblted conduct from
institution’s pol rocedures.

S

O



Report Structure S
EList Withesses O$
,\\

e List those witnhesses that were\ rviewed

e List withesses that W&@entiﬁed, but not interviewed
» Simple List @

* Detailed |¢\S?~$Q
C?‘




Example of a Detailed List $Cg
a

John Doe Reporting Party Mr. Doesthe Reporting Party’s best friend.

H@ ith the Reporting Party the night of
eported incident.

A@ Jane Doe is the Responding Party’s

Jane Doe Investigators

\ roommate. It is believed that she saw the
Q\ Reporting Party leave the Responding Party’s
0 residence immediately following the reported
?\$ incident.

X



Report Structure S
Evidence Collected O$

AN
The final Title IX regulations requi e\bat all evidence obtained
as part of the investigation th t@(rectly related to the
allegations in the formal co int be shared with the parties
and “made available at %@earing to give each party equal
opportunity to refer t *& evidence during the hearing
including for the pu Xes of cross-examination.”

In this sectio@ the Evidence or Refer to Appendices

3




Report Structure

Summary of Evidence O$%
AN

In this section, include a sum a@ of all relevant
evidence. This section can @rganized in several ways.

It is important that, however organized, the evidence is
summarized clearly &gzcurately, and without opinion

or bias. In this sec{%{u, the writer should cite the
evidence and ir@r ation in the Appendices.

g
X



Report Structure

Conclusion O$%
,\\

In this section, summarize n st in the process,
including any procedural quisites for moving the

matter forward to a&eéng.

N\
&
o
O



Questions?

For More Information:

info@grandriversolutions.com
2 @GrandRiverSols
Il B} Grand River Solutions

% GRAND RIVER
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©Grand River Solutions, Inc., 2020. Copyrighted
material. Express permission to post training
materials for those who attended a training
provided by Grand River Solutions is granted to
comply with 34 C.F.R. 8 106.45(b)(10)(i)(D). These
training materials are intended for use by
licensees only. Use of this material for any other
reason without permission is prohibited.




Title IX in a Post

Regulatory Worla
Day Two

Chantelle Cleary




Today’s Agenda

Hearings in a Post Regulatory World m Conducting the Hearing

o

Roles and Responsibilities Evidentiary Issues

The Hearing m Post-Hearing

Pre-Hearing Tasks

® @
&
e © o
e ©
@® o ®
@ e ° o
@ O, % % ¢
. ... ... .o... ..
...0...‘...
L
........Oo-
L]
o®*
eo®®" ..
... ...o°.0'-
....‘
... O'.O'..'"'::o
. ® 0 @ % o
) ° ¢
@ E
o °* e
o e
o o 3




GRAND RIVER  soLUTIONS




Procedural Requirements for Hearings

Must be live, but can be conducted remotely

No Compelling participation

— W W

Standard of proof used may be preponderance of the evidar.e cr clear and convincing; standard must be the J

Cross examination must be permitted and must Y conducted by advisor of choice or provided by the institution

Decision maker determines relevancy ~f gu=stions and evidence offered

Exclusion of Evidence if no cr..2< eamination

same for student and employee matters

Written decision mus. be ssued that includes finding and sanction

GRAND RIVER | sOoLUTIONS




Space $C.)
O

@/\
What do we %O

nEEd tO do a" @Q{Iear&Comprehensive Procedures
of this? Q§
Staff

Expertise and Confidence




Purpose of the Hearing

Why are we
doing all of
this?

Determine

Review and Assess Make Findings Responsibility/ Determine Sanction
Facts Fact Findings of and Remedy

Responsibility




The Essential Elements of A_Ilgéarings

SH
Clear Procedures 0
Due/Fair Process COO\/
Fair, Equitable, and Neutral Q/Q‘
D
Consistency Q\
O
Trauma Informed ?\

Well Trained @%nnel

GRAND RIVER



Clear Procedures

The Process

e Pre-hearing process, submission of evidence, opening sfaterments, other statements,
closing statements, findings, impact statements, etc.

The Players

e The roles of all participants @

The Evidence

e Relevancy, Exclusions, Timin@ submission, how to submit, who decides, etc.

——

The Outcome

e Deliberations; Notige; manner and method communicated.



Rules of
Decorum

o

Q\ e Consequences for violating rules should be

*  Must apply to all ,&ipants, equally and

consistently \/
* Expec i@hould be clear

. hould be provided and explained in
A nce

e Optional

explicit

e Violations should be addressed and
enforced consistently and equally

GRAND RIVER sOLUTIONS




Rules of Decorum: Examples®

O
N\
N

g V A
All participants at the live hearing are expected to treat each other decision-maker with respect.

- <
Parties and advisors will refer to other parties, witnesses, afv »and institutional staff using the name and gender
used by the person and shall not intentionally mis-name is-gender another during when communicating or
guestioning.

\ W,

( )
Abusive behavior will not be tolerated and@)e grounds for the participant to be removed from the hearing.

v <
Parties and advisors may take no a the hearing that a reasonable person in the shoes of the affected party would
see as intended to intimidate :qﬁi p&rson (whether party, witness, or official) into not participating in the process or

kmeaningfully modifying th@ icipation in the process. )

GRAND RIVER sOLUTIONS



Rules of Decorum: Examples®

O
N\
N

-

-

Advisors may not speak on behalf of a party exc% as necessary to perform
direct or cross-examinations.

J

-

procedures.

\_

Advisors may not interrupt th
advisors may only participat

\
egc edings repeatedly to ask questions or interject;

istent with the advisor expectations outlined in the

J

ool

GRAND RIVER SOLUTIONS



Rules of Decorum: Examples®
S

If the decision-maker determines that t@refa
provide the participant with one opp?{ y to correct their behavior. If the
decision-maker determines that t@ icipant continues to violate these

rules, the decision-maker may ?
or remove them from the h@n . For repeated violations and/or egregious

behavior, an advisor ma@ ohibited from serving as an advisor in
University processes. ?\

_ o

les have been violated, they will

imit their participation moving forward

~

/
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Rules of Decorum: Examples®
O

\S\

[If an advisor is removed from the hearing, the affected p%}@/\eﬁ;er select a new advisor or the A

University will provide an advisor to the party for the rem er of the hearing. In this case, the
hearing, or rest of the hearing may be postponed%@sary to allow for the selection or provision of

a hew advisor,

N\ _/

4 )
Any actions taken by the decision- @egarding violation of these rules or removal of participants,
will be documented as part of th rd made available upon appeal.

- (&v /
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Roles and Res& bilities Sounlin

. . ..o:.-
00
Q@ .... o‘..."'.-':.f:'.ﬂ
" Sl
. . . .. o o 9 ::
People, Functionss mpartiality .0 e

02 o s
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Hearing Participants

e,
the person bringing the complaint O$
the person against whom the compla@ﬁ}ﬁled
will conduct cross examinati ries depending on school
summarizes the i%n,answers guestions
present @oo@monly when answering questions

ardinates all aspects of the hearing, ensures a fair and equitable hearing process, acts as a
purce for all participants

makes decision as to whether policy was violated

Administrative Sta'f assists with the logistical coordination of the people, the space, technology, etc.

" GRAND RIVER  soO



General Cou

O
N\
Spectators®
Who is NOT > %6
in the Stu@ght newspaper
Hearing? A[

QD*\ erested faculty

$ Title IX Coordinator

RRRRRRRRRR



The Players

Hearing Advisors

Will conduct
examination/cross )

Roles
Training/Qualifications

Communicating their role

Compliance with thetele



The Players
The Coordinator/Chair

- Oversees the Process
- Maintains order/decorum
- Supports the panel

- Makes ruling

. Voting or non-voting O
- Writes the decisio $

- Trained QQ\V




The Players

The Decision Maker

- May be Hearing Chair or on
panel

- Determines whether policy A@

was violated \
- Cannot be Investigator,ﬁe EX

Coordinator, or App icer

?\
X



The Players

A Panel?

Number of panelists?
Composition?

Makes the finding
Unanimous?

Pool?

Recruitment ang~éténtion







Logistics
of a
Hearing




Considerations for the Physical Space

\
» Room location and set-up \S\

» Entrances, exits, and @nity

» Privacy screens & itions

N

> Technology Q}

> HaIIway@ ol

> Spa§§~‘zr extra visitors

i, SOLUTIONS



Hearing Room Configuration

0] 0]
-
=
5
T 3
°ZSC
S O
S
T O
a0 O
5 O
(Vp)
)]
>
e

Ressondent &
Advisor




Remote Participation

In whole or in part?

Communication considerations
Chat function or emails

Private consultation betwae

Use of breakout room;
Communication rations

5]
Practice runs QQL
Connectiv@nsiderations
®Q~

O$%

N

O\/

arties and advisors

S
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SSSSSSSSS



Other Considerations

Formality, Order

Time Limits Breaks and Gate-Keeping

Handling |
disruptions and ' Poor behavior? Recording
interruptions |

GRAND RIVER soLUTIONS






3A

Pre-Hearing T%\sq&\/ "

What should be d@

e
&

QQ/ 00°° et

: @ .o°
advance of the hearing
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() Logistics S

‘ Scheduling participants

‘ Reserving space

'\

I Provision of accoramodations

o \ V

‘ Reauests for delays; adjournments

/5 soLuTioNS
ALY



The Parties and their Advisors, and&g Withesses
()

sl Pre-hearing instructions

e \Via conference or meeting .

e In writing O\/

Set expectations

* Format \
* Roles of the parties Q\

e Participation
e Evidence
e Decorum

e Impact of not folleWing rules

&

GRAND RIVER sOLUTIONS



Q Review evidence and report

= Review applicable policy@icedures

\
1, Preliminary n@ﬁche evidence
The Decision te%xo

\/ ihe areas for further exploration

Maker(s)

Q§ Develop questions of your own

% Anticipate the party’s questions

A Anticipate challenges or issues

GRAND RIVER soLUTIONS
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O
O
N

Y
Conducting th& aring

&

\Q@
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Opening
Instructions by the
Chair

- Set the stage Q\
- Reiterate charges A@
- Reiterate rules and expecftations

- Reiterate Iogistics@ day

This should be scri d used consistently.

O
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Opening Statements

S
o

-

Permitted, but not required

\
O

Policy should include purpose and scope

&

If permitted, consider... Q

® Requiring submission pri
e Word limit é

aring

ol
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Testimony $%
Procedures should be clear O
ST

Order of/parties and witnesses

e Could simply leave this up to the decision maker

‘ Order of examination |

e Questioning by the decision makQ

e Cross examination by the advisor
@question their own party?

e Will the advisor be permitt
e Will there be a secon;§$of guestioning?

Consistency is esse@ onsider putting this all in your procedures. ‘
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“| Cross Examination O$%
Who does it? \5«\

It part\yggzot
Must be Y does If party does not

ap AQ - have an advisor,

conducted by the rticipate, institution must
advisor. advisor can rovide one
appear and cross. P '




“ Cross Examination O$%
Permissible Questions \S\\

r

Questions must be relevant Q\
; % 3
Not relevant
) %\
e Duplicative questions
e Questions that attempt to eIic;@rmation about

e Complainants prior sexual Ristory
e Privileged informati ;

* Mental health 0
' GRAND RIVER
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Cross Examination OS%’
Role of the Decision Maker \S\\

)

Rulings by Decision @e(;orequired

J

&

Explanaﬁ'&)nly required where question

?‘ not permitted
o

GRAND RIVER
SOLUTIONS



Cross Examination O$%
Impact of Not Appearing \S\\

L Exclusion of all statements of that ;ar@b J

. Exception - DOE Blog \ '
: & J

- Whatifapartyo N&ss appears, but does |
~ not answer al stions? )
GRAND RIVER



Closing Statements

Permitted, but not
required

<</Q~
Po®u|d include

pose and scope

If permitted, consider

e Time limit

e Submission in writing after
the hearing

v, SOLUTIONS



Common Challenges

Non-appearance by a party or witness %6V

Non-appearance by an advisor

Party or witness appears but dﬁto answer some (or all) questions

Disruptions @

Maintaining d




Tips for Increasing Efficiency $%
O

01

Be prepared Have an experienced Have back up plans for

chair technology issues

-----
s
.....






Evaluating the Evidence

s it relevant?
Evidence is relevant if it has a tendency to make a material fact mors likely to be true.

is it reliable?
WAou trust it or really on it?
R, W
\What weight, if any, should it be given?
v Weight is determined by the finder of fact!

" GRAND RIVER | SOLUTION:



Evaluating this
evidence

Character evidence

Polygraph examinations

SANE reports
Articles from journals

Past conduct of complainant,
respondent

Unlawfully obtained evidence

GRAND RIVER



Assessing Authenticity

Investigating the products of the investigation

Never assume that an item Ask questions, request proof. Investigate the authenticity
of evidence is authentic. if necessary.



c
Assessing Credibility and Reli@‘T}ty
\{\

No formula exists, but consider the foIIov&
» opportunity to view @Q\

> ability to recall

» motive to fabricate \

> plausibility Q\

» consistency O

» character, backgr %perience, and training
» coaching %

>

Your own t@ d limited experience I



Assessing Reliability $%
| a\ N

[[ Logic

| |
I Corrobc rejt_ion |

A

‘ P:ast record

-

[ Gther indicia of reliability

"Z GRAND RIVER

i, SOLUTIONS

: ' %,
.....



Credibility Versus Reliability

Reliable Evidence

e | can trust the consistency of the person’s account of tl-% h.
e |t is probably true and | can rely on it. O

Credibility

e | trust their account based on their and reliability.
e They are honest and believable.

e |t might not be true, but it is hy of belief.

e |t is convincingly true.

e The witness is sincere peaking their real truth.

'~ GRAND RIVER
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Being Convinced
It Is True, or Biased Conclusion?

\{\
A credible \%/Qﬁéss may give
unreliable testimony

S
O$

X
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After the Hear%\rng\/

Q§<</
@0
o3
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Weighing the Evidence & I\/Iakig@
Determination \S\\

1) Evaluate the evidence collected terdetefmine what factually is more likely
to have occurred, and then QQ/

2) Analyze whether th @juct that happened constitutes a violation of the
school’s policies é

Q .‘ GRAND RIVER



Policy Analysis

> Break down the policy into
elements

e
> Organize the facts by the elemQQ/Q\
to which they relate Q}

> Apply Standard of P@

?\
X

" GRAND RIVER
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Final Report

The allegations
Description of all procedural step&/ﬁ
Findings of fact

Conclusion of appllcatlon S to
the policy

Rationale for each al@tlon

Sanctions and R ies
Procedure f&r\ eal

O



" GRAND RIVER
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Appeals: Mandatory Groundssb

(A) Procedural irregularity that affected the o@ge of the matter;

(B) New evidence that was not reasonab able at the time the
determination regarding responsibility% ismissal was made, that could
affect the outcome of the mattey or

(C) The Title IX Coordinator, V&tlgator(s) or decision-maker(s) had a
conflict of interest or bi r against complainants or respondents
generally or the indivi Qcomplamant or respondent that affected the

outcome of the

s

GRAND RIVER
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Other gr\@ﬁcor appeal?
\{\

Appealing OV

sanctions? <
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Questions?

.
Email Us Follow Us
Chantelle@grandriversolutions.com ﬂ @GrandRiverSols
info@grandriversolutions.com K1 [ Grand River Solutions
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©Grand River Solutions, Inc., 2020. Copyrighted
material. Express permission to post training
materials for those who attended a training
provided by Grand River Solutions is granted to
comply with 34 C.F.R. § 106.45(b)(10)(i)(D). These
training materials are intended for use by
licensees only. Use of this material for any other
reason without permission is prohibited.
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